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STATEMENT OF QUESTION PRESENTED 


Whether as a matter of law the Civil Service Commis- 
sion must grant credit for years of service under the Re- 
tirement Act for employment which, on the undisputed 
facts, meets the tests of the Statute and the standards 
promulgated by the Commission for determining creditable 
service. 
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Appellant was appointed or employed by a Fed- 
eral officer: appellant was named in a plan of 


work and budget document formally approved 
before January 1, 1945 


. The Commission acted arbitrarily and outside 


the scope of its authority in denying service 
credit for cooperative employment under the 
Smith-Hughes Act 


A. The Statutes Compared 

B. The Mississippi Plan constitutes a mutually 
agreed upon program 

C. The Rules and Regulations and Memoranda 
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guage of the Statutes 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered on 
August 11, 1961, dismissing appellant’s complaint (J.A. 
11), in which appellant sought a Declaratory Judgment 
and Mandatory Order enforcing his claim for credit for 
years of service under the Retirement Act, 5 U.S.C. 2251. 
Notice of appeal was filed September 8, 1961 (J.A. 11), 
this Court’s jurisdiction rests on 28 U.S.C. 1291. Both 
parties moved for Summary Judgment. The defendants’ 
motion was granted and plaintiff’s motion was denied. 


STATEMENT OF THE CASE 


Appellant sued for Declaratory Judgment and Manda- 
tory Injunction claiming credit under the Retirement Act? 
for the years from 1924 to 1958. Appellant had been 
employed for many years in the State Department and 


? Civil Service Retirement Act, 5 U.S.C. 2251 et seq. 
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also in the Civil Service Commission, the Department of 
Interior and other agencies. He was given credit for all 
years including one year as a County Agent in Mississippi 
under the Smith-Lever Act, but denied credit for the period 
1924 to 1928 while employed as a State Supervisor in 
Mississippi for Vocational Agriculture under the Smith- 
Hughes Act. 


The ultimate question of fact is whether the appellant 
during the years of 1924 and 1928 was, in the words of the 
Retirement Act, “an employee in or under the Govern- 
ment” of the United States. The Civil Service Commission 
established certain standards to determine coverage, but 
refused and failed to apply them to appellant’s claim. For 
the purpose of orderly recitation, the facts will be set forth 
showing their relation to the Retirement Act and to the 
standards promulgated by the United States Civil Service 
Commission—Minute 3, July 29, 1944 (infra. p. 7) and 
Minute 2, September 30, 1957 (infra, p. 8). 


I. APPELLANT WAS EMPLOYED IN OR UNDER 
THE GOVERNMENT. 


A. Appellant performed a Federal function under a Fed- 
eral-State cooperative agreement under the authority of 
an Act of Congress. 


1. The Federal Board for Vocational Education, herein- 
after referred to as the Federal Board, was an agency of 
the United States Government, created by the Smith- 
Hughes Act, P. L. 347, 64th Congress, February 23, 1917 
(Appendix A), and was charged during the years of 1924- 
1928 with carrying out the purposes of the Act which Con- 
gress described as: 


“An Act to provide for the promotion of vocational 
education; to provide for cooperation with the States in 
the promotion of such education in agriculture and the 
trades and industries; to provide for cooperation with 
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the States in the preparation of teachers of vocational 
subjects; and to appropriate money and regulate its 
expenditure.” 


2. Acting to comply with Section 5 of the Smith-Hughes 
Act? there was established by the State of Mississippi 
a State Board for Vocational Education to cooperate with 
the Federal Board in carrying out the functions of the 
Act, J.A. 20). 


3. Pursuant to the specific directions provided in the Act 
and for the purpose of carrying out the objectives of the 
Act, the Federal Board and the State of Mississippi en- 
tered into an agreement in the form of a State Plan which 
was submitted by the State Board, together with amend- 
ments which were then agreed upon and approved, (J.A. 
12, 28, 29). The Plan is entitled: “Plan for Meeting the 
Provisions of the Smith-Hughes Act for the Period July 
1, 1922 to July 1, 1927,” (J.A. 12). The “Plan” sets forth 
in comprehensive detail the organization and program 
which the State Board must follow in cooperating with 
the Federal Board, (J.A. 12-19). 


4, Appellant was employed by the State Board for Voca- 
tional Education from 1924 to 1928 as a State Supervisor 
and teacher-trainer in Mississippi under this Federal-State 
cooperative program. 


The Act passed by the legislature of Mississippi to pro- 
vide for cooperation is set forth as Exhibit K an attach- 
ment to the Mississippi Plan, (J.A. 20). 


B. Appellant functioned under Federal superston. 
1. The Smith-Hughes Act expressly provides for super- 
vision by the Federal Board over the program carried out 


2 The Smith-Hughes Act is set forth as Appendix A to appel- 
lant’s brief. 
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in the states (Appendix A, Sections 5, 6, 8, 10, 12, 13 
and 14). 


2. The vocational agricultural cooperative program was 
required by the Statute to conform with the terms and con- 
ditions of a Mississippi State Plan approved by the Fed- 
eral Board (Sections 8 and 10). 


3. The program in Mississippi was subject to the regula- 
tions promulgated by the Federal Board, now replaced by 
the United States Commissioner of Education, the Depart- 
ment of Health, Education and Welfare (copies of these 
regulations were lodged with the Court in lieu of printing 
in the Joint Appendix).* These regulations cover every 
phase of the state program from qualifications of super- 
visors (Section 102.9) to content of curriculum (Section 
102.52-54). Where states employed persons who failed to 
meet minimum standards of qualifications, the Federal 
Board would refuse the use of Federal funds to reimburse 
the salaries of such employees (J.A. 37). 


4. Annual reports were submitted to the Federal Board 
in accordance with the Statute (Section 14) and the regu- 
lations (Section 102.24). 


5. A Regional Director from the office of the Federal 
Board supervised the program in Mississippi. The job de- 
scription of Regional Director Maltby shows his super- 
visory duties (J.A. 33). The affidavit of appellant describes 
the visits of the Regional Director Maltby and Supervisor 
Sargent (J.A. 34). Appellant was one of two state-wide 
supervisors (J.A. 34). Appellant was required to and did 
attend annually a regional conference called by the Re- 
gional Director for training and review (J.A. 34). These 
conferences were held in Southern Pines, North Carolina, 
Shreveport, Louisiana, Memphis, Tennessee, and Jackson, 


* Reference to hereafter as Rules and Regulation, HEW. 
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Mississippi (J.A. 34). Appellant also prepared an annual 
report that was submitted to the Federal Board (J.A. 34). 


6. The check list used by the Federal office to measure 
compliance and conformance with the Statute and regu- 
lations (J.A. 52) and the instructional memorandum issued 
by the Department Director of September, 1958 shows that 
every phase of the state program was subject to guidance 
and control by the Federal administration (J.A. 46-50). 


7. The State Director of the Vocational Agricultural 
Program in Mississippi was approved by the Federal 
Board, after the Board considered his qualifications in an 
attachment to the State Plan (J.A. 18). The Civil Service 
Commission provided that supervision for retirement act 
purposes could be “direct or indirect”, (J.A. 54, 55). The 
Civil Service Commission has held with respect to a similar 
program under another Statute that where State Directors 
are approved by the Federal Agency that employees under 
their supervision meet the specifications in Minute 2 re- 
lating to supervision (J.A. 56). 


C. Appellant was appointed or employed by a Federal 
Officer: appellant was specifically identified for a specific 
job in a plan of work and budget document. 


1. The Civil Service Commission has issued formal rul- 
ings providing that employees are “appointed or employed 
by a Federal Officer” if they were named in a plan of work 
and budget document, Minute 2, 1957 (infra, p. 8). Ina 
formal statement (J.A. 56), the Commission stated the pur- 
pose of the Minute to be that of accepting approval of a 
plan of work, in which an employee was specifically named, 
as a “substitute” for formal appointment. 


9. A statement of qualifications of appellant, D. V. 
Stapleton by name, as a State Supervisor and teacher- 
trainer were submitted by the State Board for Vocational 
Education to the Federal Board, August 20, 1925, with the 
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request that it be appended to the Mississippi State Plan 
for Vocational Education (J.A. 26, 27) and approved (J.A. 
31, 32). It was attached as an amendment to the Plan 
marked No. 16, Exhibit “Q” (J.A. 28). 


3. The name of appellant appears in annual reports 
showing one-half salary paid by the State Board and the 
other one-half from Federal funds (J.A. 59). 


STATUTES, REGULATIONS AND EULES INVOLVED 


Pertinent parts of the Civil Service Retirement Act, 5 
U.S.C. 2251, et seq: 


“§2251. Definitions. 
Wherever used in this chapter— 


“(a) The term ‘employee’ shall mean a civilian officer 
or employee in or under the Government and, except for 
purposes of section 2252 of this title, shall mean a person 
to whom this chapter applies.” 


“(k) The term ‘Government’ shall mean the executive, 
judicial, and legislative branches of the United States 
Government, including Government-owned or controlled 
corporations and Gallaudet College, and the municipal 
government of the District of Columbia.” 


“§2252. Coverage. 


“(a) This chapter shall apply to each employee and 
Member, except as hereinafter provided.” 


“§2253. Creditable service—Period from date of orig- 
inal employment to date of separation; service in Pan 
American Sanitary Bureau; exclusion of periods of sep- 
aration. 


“(a) An employee’s service for the purposes of this 
chapter including service as a substitute in the postal 
service shall be credited from the date of original em- 
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ployment to the date of the separation upon which title 
to annuity is based in the civilian service of the Govern- 
ment.* e 


“$2966. Administration by Commission—Rules and 
regulations. 


“(a) This chapter shall be administered by the Com- 
mission. Except as otherwise specifically provided herein, 
the Commission is authorized and directed to perform, 
or cause to be performed, any and all acts and to make 
such rules and regulations as may be necessary and 
proper for the purpose of carrying the provisions of this 
chapter into full force and effort.” 


Form of applications; adjudication of claims. 


“(b) Applications under this chapter shall be in such 
form as the Commission shall prescribe, and shall be 
supported by such certificates from departments or agen- 
cies as the Commission may deem necessary to the de- 
termination of the rights of applicants. The Commission 
shall adjudicate all claims under this chapter.” 

Determination of questions of dependency and dis- 
ability; finality and conclusiveness; medical or other 
examintions. 

“(e) Questions of dependency and disability arising 
under this chapter shall be determined by the Commis- 
sion and its decisions with respect to such matters shall 
be final and conclusive and shall not be subject to 
review.* * °” 


Pertinent Minutes of the Civil Service Commission: 
Minute 3, July 29, 1944 


“The words ‘in or under executive, judicial, and legis- 
lative branches of the United States Government’ ap- 
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pearing in Section 3(a) of the Retirement Act shall be 
construed to include only persons who (a) are engaged 
in the performance of Federal functions under authority 
of an Act of Congress or an Executive order and (b) are 
appointed or employed by a Federal officer, and (¢) are 
under the supervision and direction of a Federal officer 
and for these reasons are officers or employees of the 
United States Government.” 


Minute 2, September 30, 1957 


“For civil service retirement and related purposes, 
eredit shall be allowed for a period of service under 
the Federal Extension Service, Department of Agricul- 
ture, during which the individual performed Federal 
functions under a Federal-State cooperative agreement, 
was under Federal supervision, and was named in a plan 
of work and budget document formally approved, before 
January 1, 1945, by the Extension Service.” 


Smith-Hughes Act, 20 U.S.C. 11 et seq. (P.L. 347, 64th 
Congress, Feb. 23, 1917). The text of the Act is set out in 
full as Appendix A to appellant’s brief. 


Smith-Lever Act, 7 U.S.C. 341 et seq. (P-L. 95, 63rd 
Congress, May 8, 1914). The text of the Act is set out in 
full as Appendix B to appellant’s brief. 


Rules and Regulations, U. S. Department of Health, 
Education and Welfare, Vocational Education Bulletin No. 
1, General Series No. 1, Revised 1958 (By Order of the 
Court, copies of these Rules and Regulations have been 
lodged with the Court in lieu of printing in Joint Appen- 
dix). 


The Statute passed by the Mississippi legislature to pro- 
vide cooperation with the Federal Board is set forth in 
full as Exhibit K, attached to the Mississippi State Plan. 
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STATEMENT OF POINTS 


The Court erred in dismissing appellant’s complaint 
where under the Retirement Act, as well as under the rules 
of the Civil Service Commission, appellant was entitled to 
credit for the years 1924 to 1928. 


SUMMARY OF ARGUMENT 


1. The facts are not in dispute and the District Court 
was required to review the action of the Civil Service 
Commission and to set aside the Commission’s decision 
where, as here, claimant was covered by the provisions of 
the Retirement Act. Dismuke v. U. S., 297 U. S. 167, 172. 
Social Security Board v. Nierotko, 327, U. S. 358, 368, 369, 
370, 90 L. Ed. 718, 726, 727, 728. 


2. The Civil Service Commission since 1944 has extended 
to thousands of Federal-State employees the benefits of 
the Retirement Act. It has accomplished this by basing 
coverage on the premise that, when the Federal govern- 
ment creates a program, finances it and then shares with 
the states in the administration and supervision of the 
program, the employees employed in the program, in addi- 
tion to being State employees, are also Federal employees 
within the extremely broad coverage provisions of the 
Retirement Act. Nevertheless, the Commission in applying 
its rules has found that only one set of State employees 
(those under the Smith-Lever Act) qualify for coverage. 
The Commission erred as did the District Court in denying 
coverage to the plaintiff who was engaged in a Federal- 
State cooperative program which constituted a classical 
example of joint administration of the Federal govern- 
ment and the State. Plaintiff was under the Smith-Hughes 
Act which on its face shows that it can operate only on a 
fully cooperative basis. 


The Commission acted contrary to the specific provisions 
of the Retirement Act and also acted arbitrarily in com- 
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plete disregard of the rules it had promulgated for the 
application of the Retirement Act to Federal-State coop- 
erative employees. 


3. The language of the Retirement Act is broad and it 
was the intent of Congress that it be construed liberally. 
The courts have without exception held that Statutes grant- 
ing old age relief are to be construed liberally. U. S. v. 
Silk, 331 U. S. 704, 710, 711, 712, 91 L. Ed. 17-57, 1766, 1767. 
Therefore, the record fully supports appellant’s claim that 
he was “in or under the Government,” even apart from the 
liberal interpretation of the Civil Service Commission. 


ARGUMENT 
I 
Preliminary Considerations 


The Retirement Act provides that coverage applies to 
employees “in or under the government” (of the United 


States), (supra, p. 6). The Civil Service Commission in 
Minute 3, July 29, 1944 (supra, p. 7) promulgated certain 
standards as a basis for applying the coverage provisions 
of the Act. By amendment, Minute 2, September 30, 1957 
(Supra, p. 8) the original concept was clarified in order to 
cover Federal-State cooperative employees who had not 
been formally appointed as Federal employees. 


Minute 2, 1957, reflects the broad scope of coverage in 
the 1956 amendments to the Retirement Act. The language 
appearing in the Retirement Act as amended by the Act 
of January 24, 1942 (56 Stat. 13, and 15), limited coverage 
to employees “in or under the executive, judicial and legis- 
lative branches in the United States Government.” The 
report of the House Committee of the 77th Congress, in 
H. R. 3487, stated it was the goal of the 1942 amendment 
to achieve “an extension of retirement security to all 
Federal officers and employees.” The 1956 amendment 
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similarly reflects the intent of Congress to give the Retire- 
ment Act a broad application. 


The Federal government and the State of Mississippi, 
pursuant to the Smith-Hughes Act, entered into a partner- 
ship whereby vocational education was promoted by a 
program which was jointly planned, jointly financed, and 
jointly administered. Appellant’s qualifications were ex- 
pressly approved by both parties and made an amendment 
to the State Plan (J.A. 28). 


Under the broad language of the coverage provisions of 
the Retirement Act the appellant was employed in or under 
the government of the United States. He was as much an 
employee of the United States as he was of the State. It 
was error for the Commission and the Court to deny ap- 
pellant’s claim for coverage on this ground alone. 


Moreover, when there is added, to a consideration of 
the broad coverage language of the Retirement Act, the 
liberal standards for interpretation promulgated and ap- 
plied by the Civil Service Commission for determining 
coverage, there is no room for doubt that appellant was 
employed “in or under the government.” 


The Supreme Court long ago determined that a claimant 
under the Retirement Act may seek and obtain judicial 
review of an adjudication which on the undisputed facts 
is contrary to law. Dismuke v. U. S. 297 U. S. 167, 80 L. 
Ed. 561. 


The question presented is one of statutory coverage 
and Congress did not delegate authority to the Civil Serv- 
ice Commission to determine on the basis of the Commis- 
sion’s discretion whether particular work during specified 
years was in or out of the coverage of the Act. “An agency 
may not finally decide the limits of its statutory power. 
This is a judicial function.” Social Security Board v. 
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Nieratko 327, U. S. 358, 369, 90, L. Ed. 718, 727; Dismuke 
v. U.S., (supra, p. 11). 


Hence, the power of the Court, as was urged by the de- 
fendants in District Court, is not limited merely to the 
question of whether appellant was accorded his procedural 
rights or whether the “discretion” of the Civil Service was 
“exercised as required by law.” Instead, there is before 
the Court the same question as defined by the Supreme 
Court in Dismuke v. U. S. (supra, p. 11), i.e., whether as 
a matter of law upon the undisputed facts the years in 
dispute must be counted for retirement purposes. 


The appellant, under the Retirement Act and the stand- 
ards applied by the Civil Service Commission for inter- 
pretation of the Act met fully the indicia of an employee 
“in or under the government,” and the Court erred in deny- 
ing appellant’s right to be covered under the Act. The 
Court failed to give to the Act the liberal construction 
which the law requires for the application of Statutes pro- 


viding benefits for the aged, (U. S. v. Silk, 331 U. S. 704, 
710, 711, 712, 91 L. Ed. 1757, 1766, 1767). 


Appellant in the succeeding parts of this brief demon- 
strates that he is fully within the coverage of the Act in 
accordance with the statutory language and the pertinent 
rulings of the Commission. 


I 


Appellant was engaged in the 
performance of a Federal function 


The preamble to the Smith-Hughes Act, appendix A, 
states that it is the purpose of the Federal Government to 
cooperate in the promotion of vocational education. The 
scheme of the Act reveals its sole purpose to be that of 
establishing, improving, stimulating, guiding and assisting 
in the development throughout the nation, of vocational ed- 
ucation facilities. In the words of the United States Depart- 
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ment of Health, Education and Welfare, in the preface to 
the statement of responsibilities of the Office of Education 
for Vocational Education: 

“The Office of Education, as the Federal agency in the 
cooperative arrangement for the national program of 
vocational education, has, the following responsibilities :” 
[p. 21 of Rules and Regulations H.E.W.] 

The United States has spent literally millions of dollars 
in matching funds and otherwise under the Smith-Hughes 
Act. In appellant’s case, the United States paid half of his 
salary (J.A. 59). A State could not receive Federal 
funds under the Act unless it first secured approval of a 
plan of operation in conformity with the statutory provi- 
sions (Appendix A, Section 8) and second, created a special 
board for the purpose of cooperating in the administration 
of the Act (Appendix A, Section 5). 

The Federal Government at first through a Federal 
Board and now through a Commissioner under the Secre- 
tary of Health, Education and Welfare, administers the 
Act. There are Assistant Commissioners, deputies and re- 
gional field supervisors. Supervisors consult and assist the 
State Boards and the State Supervisors; regional confer- 
ences are held by the Federal administration for the staffs 
of the State Boards (J.A. 34 ). Through checking by 
supervisors and annual reports the Federal officers make 
certain that the State Boards conform to the Act and the 
plan, (J.A. 34, 36, 40, 41: Appendix A, Section 14). 

By Statute and regulations, minimum standards of quali- 
fications are established for State Supervisors and teachers 
and checks are maintained over the curriculum (Appendix 
A, Section 8, 10, 12; Regulations of H. E. W.). 

In view of the Federally created and controlled nature 
of this program, it is not within the realm of reason to sug- 
gest that appellant, a state-wide supervisor under the 
cooperative program, was not engaged in a Federal fune- 
tion. 
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Appellant was under the supervision 
and control of Federal officers 


Appellant was a State Supervisor and teacher-trainer. 
His qualifications were submitted to and approved by the 
Federal Board and made a part of the State plan (J.A. 
28). He was required to comply with the Act and the State 
plan. He was subject to the supervision of a Federal 
Supervisor (J.A. 34). He was required to prepare annual 
reports for submission to the Federal Board. He was regu- 
larly visited by the Regional Supervisor and frequently 
required to attend regional conferences for instruction and 
guidance provided by Federal officials (J.A. 34). 


In view of the built-in elements of supervision provided 
in the Act itself (Sections 8, 10 and 12) and in view of the 
long and detailed conditions and instructions set forth in 
the plan and in the regulations of the Department of 
Health, Education and Welfare ( copies of regulations have 
with Court’s permission been submitted in lien of printing 
in the Joint Appendix), it is not possible to find a reason- 
able basis for denying that appellant was subject to the 
direction and control of Federal officers. 


Morever, the Civil Service Commission through its Min- 
utes and interpretations leaves no room for doubt that 
appellant was subject to Federal supervision. 


The concept that Federal: supervision for the purposes 
of the Retirement Act may be either “direct or indirect” 
and that supervision by a State Director whose appoint- 
ment has been approved by a Federal agency constitutes 
Federal supervision has been consistently applied by the 
Civil Service Commission for many years. Defendants 
Exhibit E-19 reflects the evolution of this position culmin- 
ating in Minute 2, November 29, 1938 (J.A. 54). At that 
time the Retirement Act covered only employees in the 
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competitive Civil Service. The problem was that of finding 
a basis for covering employees who had first acquired 
Federal retirement status and then were transferred to 
State extension work. Defendants’ Exhibit E-19, page 2 
(J.-A. 62) sets forth the rationale of “direct or indirect” 
supervision developed by the Civil Service Commission to 
meet the requirements of Federal supervision: 


“It is the view of the Agriculture Officials, and we are 
inclined to agree with them, that there is sufficient Fed- 
eral control even though salaries be paid entirely by the 
cooperative agencies to justify the retention of the re- 
tirement status. The Federal authority in all such cases 
is indicated by the following: 


1. The veto power of the Department of Agriculture 
over the appointment of State Directors as well as of 
each agent. 


2. The requirement of submission of projects and 
plans of work by the State, which must be approved 


by the Department. 
3. Submission of budgets. 
4. Inspection of expenditures. 


5. Cooperative agents are required to submit reports 
of extension work to the Department of Agriculture.” 


In the same memorandum the head of the Retirement 
Division points out (J.A. 62) that, “Jt will of course be 
understood that the above rules will be applicable to all 
positions in the Federal service of like nature.” And they 
have recently taken the same attitude with respect to Min- 
ute 2, September 30, 1957. 


Paraphrasing the circumstances which the Commission 
listed as indicating Federal control over extension workers, 
it appears that a State Supervisor under the cooperative 
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program of the Smith-Hughes Act is equally subject to 
“direct or indirect” Federal control: 


1. The veto power of the Federal Board for vocational 
education over the appointment of State Directors as 
well as over supervisors (J.A. 18, 28, 29). 


2. A State approved plan of operation covering the 
work in Mississippi was required by Statute and sub- 
mitted for approval (J.A. 12, 24-26, Appendix A, Sections 
8 and 10). 


3. Submission of budgets. 
4. Inspection of expenditures. 


5. Appellant as State Supervisor submitted report of 
vocational agriculture work to the Federal Board (J-A. 
33). 


This concept that work under a director who was ap- 
proved by the Federal agency constitutes direct or indirect 
Federal control was carried forward and applied shortly 
after the issuance of Minute 2, September 30, 1957. In a 
signed statement of interpretation between the head of the 
Retirement Division of the Commission and the Extension 
Service it is declared (J.A. 56) : 


“3. State Extension directors supervise all persons 
employed under approved project agreements. Work 
performed under an approved project agreement will 
therefore be construed as meeting the specification in 
Minute 2 relating to Federal supervision.” 


In denying that appellant was under Federal supervision 
and control, the Civil Service Commission failed to comply 
with the Act and the Commission’s interpretation and ap- 
plication of the Act. 
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Appellant was appointed or employed by a Federal officer: 
appellant was named in a plan of work and budget docu- 
ment formally approved before January 1, 1945. 


The doctrine of constructive Federal appointment was 
first announced by the Civil Service Commission September 
30, 1957, and known as Minute 2 (supra, p. 8). The posi- 
tion developed by the Commission is essentially this: If an 
employee does not have a formal appointment, nevertheless 
such status will be conferred upon him for the purpose of 
the Retirement Act if prior to January 1, 1945 the em- 
ployee’s name appeared in a plan of work and budget 
document formally approved. 


Appellant’s name was included and approved in an 
amendment to the Mississippi State Plan. A written re- 
quest was made by the State Board‘ to the Federal Board 
setting forth the qualifications of appellant D. V. Stapleton 
to be employed as State Supervisor. This was formally 
approved and made a part of the plan, (J.A. 28). 

Financial reports submitted between 1924 and 1928 to 
the Federal Board by the State Board list the name of 
D. V. Stapleton and show that half of his pay was provided 
by the Federal funds (J.A. 59). 


By memorandum approved and signed by Andrew E. 
Ruddock, Chief of the Retirement Division for the United 
States Civil Service Commission March 14, 1958 the scope 
of the doctrine of constructive appointment is more fully 
detailed (J.A. 56). In this document the purpose and intent 
of Minute 2, September 30, 1957 is stated to be: 


«The Mississippi State Board for Vocational Education created 
by the legislature of Mississippi as a condition of participating 
in the cooperative implementation of the Smith-Hughes Act 
(Section 5, Appendix A and See. 3, 4, 5 of the Vocational Educa- 
tion Act of Mississippi, J.A. 21). 
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“1. The purpose of Minute 2 was to authorize the cer- 
tification of retirement credit for certain service for 
which credit has heretofore been denied because of lack 
of execution of formal appointment papers evidencing 
Federal employment. The intent was to accept formal 
approval by the Federal Extension Service before Jan- 
uary 1, 1945 of a plan of work and budget document 
which identified a specific individual for a specific job as 
evidence of the appointment or employment by a Federal 
officer—in other words, to accept such approval as a sub- 
stitute for the formal appointment papers which could 
have been but were not executed at the time.” 


Consequently it was unlawful and arbitrary for the Civil 
Service Commission to find that appellant was not em- 
ployed by a Federal officer within the meaning of Minute 2, 
September 2, 1957. 


Vv 


The Commission acted arbitrarily and outside the scope of 
its authority in denying service credit for cooperative em- 
ployment under the Smith-Hughes Act. 


The distinction made by the Civil Service Commission 
between the Smith-Hughes and Smith-Lever Acts which 
was its basis for denying appellant’s claim for credit was 
entirely arbitrary and artificial. The Commission’s com- 
plete misunderstanding of the nature of these two Statutes 
is revealed in the following language in the final decision 
(J.A. 64). “The former (Extension Service ) involves serv- 
ices under a Federal-State cooperative agreement whereas 
the latter (Smith-Hughes) is merely a Federally approved 
plan of operation.” The error is demonstrated by an exam- 


ination of the Statutes, the Plan and the Rules and Regu- 
lations of H E W. 
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A. THE STATUTES COMPARED 
Smith-Hughes Act 


Few Statutes provide with such meticulous detail for the 
establishment and maintenance of a cooperative relation- 
ship between the various States and Federal Government 
as does the Smith-Hughes Act.® 

The Act’s preamble declares its purpose to be that of 
providing “for cooperation with the States in the promo- 
tion of such [vocational] education in agriculture and in 
the preparation of teachers of vocational subjects. 

The scheme of the Statute adopted to carry out its pur- 
pose reveals its Federal-State cooperative nature: 

1. Funds were appropriated with relation to the propor- 
tion of rural population for the purpose of “eooperation” 
with the States in carrying out the purpose of the Act 
Sections 1, 2, 3 and 4) and States were required to match 
the Federal expenditures (Section 9). 

2. In order to receive the benefits of the appropriations 
the State legislature was required to accept the provisions 
of the Act and to create a State Board “having all neces- 
sary power to cooperate ... with the Federal Board for 
Vocational Education in the administration of the provi- 
sions of this Act.” (Section 5). 

3. A Federal Board for Vocational Education was cre- 
ated to “cooperate with State Boards in carrying out the 
provisions of this Act,” (Section 6) and to make studies, 
investigations and reports including the “problems of ad- 
ministration of Vocational schools and courses of study and 
instruction in vocational subjects.” The Board was also 
authorized to make “rules, regulations and decisions.” 
(Section 6) * 

5 Appendix A. 

6 Similar authority was not given to the Secretary of Agricul- 


ture until the Smith-Lever Act was amended June 26, 1953, P. L. 
83, 83rd Congress; S. 1679 (Section 8), 7 U.S.C. 341 et seq. 
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4. The State Board, in order to secure the benefits of the 
appropriation, was required to submit to the Federal Board 
for approval plans showing (a) the “kinds of vocational 
education” to be used; (b) the “kinds of schools and equip- 
ment;” (c) “courses of study, methods of instruction;” 
(d) “qualifications of teachers;” (e) and for vocational 
agricultural, the “qualifications of supervisors and direc- 
tors;” (f) plans for training teachers; (g) “plan for super- 
visor of agricultural education ;” and (h) the State Boards 
were required to make annual reports on the work done 
in the States and receipts and expenditures of money.” 
(Section 8) 


5. The State, in order to use the appropriation for agri- 
cultural purposes—for salaries of teachers, supervisors and 
directors—must obtain approval of a plan by the Federal 
Board showing that the agricultural education is (a) under 
“public supervision,” (b) the purpose of which is to “fit 
for useful employment,” (c) be of “less than college grade,” 
(d) designed to meet needs of persons 14 years of age or 
older who have entered in work of the farm,” (e) the State 
or local community to provide necessary plant and equip- 
ment determined upon by the State Board, with the ap- 
proval of the Federal Board of Vocational Education, as 
the minimum requirement for such education in schools 
and classes in the State.” (Section 10). 


6. The Statute also required that the State Treasurer 
be the custodian of Federal funds (Section 13) and that 
the Federal Board should annually ascertain whether the 
States “are using or are prepared to use” the money re- 
ceived by them under the Act (Section 14); money not 
used was to be deducted from the next years appropriation 
(Section 15); the Federal Board to withhold the allotment 
to a State whenever it is determined such money is not 
being expended for the purpose and under the conditions 
of the Act (Section 16); if any of the money given to a 
State shall be lost or diminished “it shall be replaced by 


21 


such State and until replaced no further funds under the 
Act will be paid to the State” (Section 7); nor could any 
funds be used by the State to be used to acquire buildings 
or real estate or to support a religious or private school 
(Section 17). 


An analysis of the Smith-Lever Act does not reveal any 
basis for the distinction made by the Civil Service Com- 
mission. 


Smith-Lever Act 


1. The preamble of the Smith-Lever Act* provides for 
“cooperative agricultural extension work.” The enacting 
clause shows the purpose to be to aid in diffusing “useful 
and practical information on subjects relating to agricul- 
ture and home economics.” 

2. The scheme of the Act is for the State land grant 
colleges to carry on extension work in cooperation with 
the United States Department of Agriculture; that such 


cooperative work shall consist of “instructions and prac- 
tical demonstrations in agriculture and home economics in 
such manner” as may be mutually agreed upon by the 
Secretary of Agriculture and the State Agricultural Col- 
lege (Section 2). 


3. Appropriation is made based on the proportion that 
the State’s rural population bears to the total in the United 
States and is conditioned on the State securing approval 
by the Secretary of Agriculture of a plan of work to be 
carried out under the Act and upon the State matching 
the Federal fund (Section 3). 


4. Sums appropriated are paid to the Treasurer of the 
State and he is required to report annually to the Secre- 
tary of Agriculture (Section 4) as to receipts and disburse- 
ments. 


7 Appendix B. 
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5. Portions of funds lost by the State are to be replaced; 
no buildings are to be built or real estate acquired; each 
college must report annually “to the Governor of the State 
with a copy to the Secretaries of Agriculture and the 
Treasurer.” (Section 5). 


When the two Acts are compared, it is immediately ap- 
parent that the Civil Service Commission acted with com- 
plete disregard of the facts relative to the nature of the 
vocational education program under Smith-Hughes. If any- 
thing, Smith-Hughes required a higher degree of agree- 
ment covering a greater range of Federal-State cooperative 
action. 


B. THE MISSISSIPPI PLAN CONSTITUTES A MU- 
TUALLY AGREED UPON PROGRAM. 


The nature of the Plan and the history of its adoption 
reveals the true relationship of the parties. The sixty-five 
(65) pages of the Plan, in addition to the amendments, 
reflects the high degree to which the Federal Board shared 
in the responsibility for determining what was to be done 
and how it was to be done. (J-A. 12-28). 


The exhibits attached to the Mississippi State Plan show 
the interchange of correspondence between State and Fed- 
eral Boards prior to reaching agreement on the State Plan 
(J.A. 18, 24-27). 


The letter of September 12, 1922 from the State Board 
to the Federal Board and attached as an exhibit to the 
State Plan is one of several exchanges of proposals pre- 
liminary to agreement. It consists of four (4) pages of 
itemized, proposed changes and the conclusion establishes 
in clear language the “mutually agreed” nature of the 
cooperative arrangement: 


“I trust the amendments suggested above will meet 
with your approval and the approval of the Federal 
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Board, but if these amendments are not entirely satis- 
factory, we shall be very glad indeed to hear from you 
and try to make them mutually satisfactory to the State 
Board and the Federal Board” [J.A. 26; Letter signed 
by Hubbard, Director of Vocational Education]. 


In other correspondence attached to the Plan with refer- 
ence to amendments, the language “tentatively agreed 
upon” is used (Letter of December 5, 1922 from Executive 
Officer Bond to Federal Director Wright). 


The State law enacted to establish a special state institu- 
tion to undertake cooperation with the Federal Board pro- 
vides in Section 5: 


“It [State Board] shall have authority to fix the com- 
pensation of officers and assistants as may be necessary 
to administer the Federal Act and this Act for the State 
of Mississippi,” (Exhibit K—attached to State Plan). 


The Commission ignored the history of mutuality re- 
flected in the Plan and the circumstances surrounding its 
adoption. 


C. THE RULES AND REGULATIONS AND MEMO- 
RANDA OF H.E.W. REFLECT THE TRULY CO- 
OPERATIVE NATURE OF THE PROGRAM. 


Adding to the statutory provisions (of Smith-Hughes), 
the detailed requirements set forth in the twenty (20) 
pages of Rules and Regulations of Health, Education and 
Welfare,* and the comprehensive instructions covering 
almost every phase of the program reflected in the memo- 
randum of the Commissioner of Education (J.A. 46-51), 


® Copies submitted to the Court in lieu of printing in Joint 
Appendix. 


24 


it becomes evident beyond question that there is no valid 
distinction between the cooperative schemes of each of the 
Acts. 


The listing on page 21 of Rules and Regulations of 
H.E.W. of the responsibilities of the Office of Education 
“in the cooperative arrangement” gives preference to “(a) 
cooperation with State Boards in the administration of the 
Acts” and then provides: 


“All arrangements and agreements of any kind, relat- 
ing to the acts and policies for vocational education or 
the use of vocational education funds, between the Office 
of Education and the State board or its agents must be 
in writing in order that there may be mutual understand- 
ing and a record available for reference.” 


Certainly the Civil Service Commission acted in a com- 
pletely arbitrary fashion in concluding that appellant’s 
claim must be denied because, as they would have it, the 


extension program under Smith-Lever is truly a coopera- 
tive plan whereas under Smith-Hughes the Federal Gov- 
ernment only approves the plan. 


D. THE COMMISSION MAY NOT SUPERIMPOSE ITS 
INTERPRETATION CONTRARY TO THE UNAMBIGU- 
OUS LANGUAGE OF THE STATUTES. 


Whether the provisions of the Smith-Hughes Act are 
carried out under a “Federal-State cooperative agreement” 
so as to be included in Minute 2, September 30, 1957 is to 
be determined by the Statute. The statutory language 
clearly requires a plan of operation to be approved by the 
Federal Board (Section 8) and as the Assistant Commis- 
sioner for Vocational Education declares in pamphlet No. 
117 of the United States Department of Health, Education 
and Welfare, “the plans, which serve as an agreement be- 
tween the Federal Government and the State, are submitted 
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to the Office of Education for approval.” [emphasis sup- 
plied] 


Where Congress in the Smith-Hughes Act has spelled out 
in detail what is to be done and how and has not given to 
the administrative agency (the Civil Service Commission) 
power and authority to define terms or otherwise to add 
or subtract from the law as enacted, then it is error for the 
Commission to substitute its thinking contrary to clear 
and unambiguous statutory language. Addison v. Holly 
Hill, 322 U. S. 607, 617, 618, 88 L. ed 1488, 1496. 


It follows, therefore, that the Commission was in error 
in attempting to distinguish the two Acts on the basis that 
one is an “agreed” program and the other is not. If the 
Commission had properly applied the law, it would have 
concluded that a State Supervisor under Smith-Hughes 
comes fully within the standards which have been applied 
to cover a County Agent into the Retirement Act. 


CONCLUSION 


Appellant, D. V. Stapleton, was a “cooperative em- 
ployee”, the service was creditable and he should be per- 
mitted to participate in the Retirement Fund. 


The Civil Service Commission in Chapter R-5-18 of its 
regulations expressly designates as creditable, under the 
Retirement Act, the years of service of “Cooperative em- 
ployees.” Appellant has shown herein he was “engaged in 
activities under a jointly administered program” under 
supervision and control of Federal officials and holding a 
Federal appointment within the meaning of the Retirement 
Act and Minute 2, 1937 of the Commission. Appellant 
should be permitted to pay into the retirement fund 314 
percent of his salary for the years 1924 to 1928, com- 
pounded annually, and to participate in the benefits of the 
Act (5 U.S. C. 2254 (c)). 
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For the foregoing reasons the judgment of the District 
Court should be reversed and the Court directed to enter 
judgment for appellant. 


Respectfully submitted, 


Donatp M. Murra 

Hersert S. THATCHER 
1009 Tower Building 
Washington 5, D. C. 


Counsel for appellant 
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APPENDIX A 
Smith-Hughes Act 


Public Laws 
{Pusuic No. 347, 64rH ConcrEss] 
[S. 703] 


An Act To provide for the promotion of vocational educa- 
tion; to provide for cooperation with the States in the 
promotion of such education in agriculture and the trades 
and industries; to provide for cooperation with the 
States in the preparation of teachers of vocational sub- 
jects; and to appropriate money and regulate its 
expenditure. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That there is hereby annually appropriated, out of any 
money in the Treasury not otherwise appropriated, the 
sums provided in sections two, three, and four of this Act, 
to be paid to the respective States for the purpose of co- 
operating with the States in paying the salaries of teachers, 
supervisors, and directors of agricultural subjects, and 
teachers of trade, home economics, and industrial subjects, 
and in the preparation of teachers of agricultural, trade, 
industrial, and home economics subjects; and the sum pro- 
vided for in section seven for the use of the Federal Board 
for Vocational Education for the administration of this 
Act and for the purpose of making studies, investigations, 
and reports to aid in the organization and conduct of voca- 
tional education, which sums shall be expended as herein- 
after provided. 


Sec. 2. That for the purpose of cooperating with the Sates 
in paying the salaries of teachers, supervisors, or directors 
of agricultural subjects there is hereby appropriated for the 
use of the States, subject to the provisions of this Act, for 
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the fiscal year ending June thirtieth, nineteen hundred and 
eighteen, the sum of $500,000; for the fiscal year ending June 
thirtieth, nineteen hundred and nineteen, the sum of 
$750,000; for the fiscal year ending June thirtieth, nineteen 
hundred and twenty, the sum of $1,000,000; for the fiscal 
year ending June thirtieth, nineteen hundred and twenty- 
one, the sum of $1,250,000; for the fiscal year ending June 
thirtieth, nineteen hundred and twenty-two, the sum of 
$1,500,000; for the fiscal year ending June thirtieth, nine- 
teen hundred and twenty-three, the sum of $1,750,000; for 
the fiscal year ending June thirtieth, nineteen hundred and 
twenty-four, the sum of $2,000,000; for the fiscal year end- 
ing June thirtieth, nineteen hundred and twenty-five, the 
sum of $2,500,000; for the fiscal year ending June thirtieth, 
nineteen hundred and twenty-six, and annually thereafter, 
the sum of $3,000,000. Said sums shall be allotted to the 
States in the proportion which their rural population bears 
to the total rural population in the United States, not in- 
cluding outlying possessions, according to the last preced- 
ing United States census: Provided, That the allotment of 
funds to any State shall be not less than a minimum of $5,000 
for any fiscal year prior to and including the fiscal year end- 
ing June thirtieth, nineteen hundred and twenty-three, nor 
less than $10,000 for any fiscal year thereafter, and there is 
hereby appropriated the following sums, or so much thereof 
as may be necessary, which shall be used for the purpose of 
providing the minimum allotment to the States provided 
for in this section: For the fiscal year ending June thirtieth, 
nineteen hundred and eighteen, the sum of $48,000; for the 
fiscal year ending June thirtieth, nineteen hundred and nine- 
teen, the sum of $34,000; for the fiscal year ending June 
thirtieth, nineteen hundred and twenty, the sum of 24,000; 
for the fiscal year ending June thirtieth, nineteen hundred 
and twenty-one, the sum of $18,000; for the fiscal year end- 
ing June thirtieth, nineteen hundred and twenty-two the 
sum of $14,000; for the fiscal year ending June thirtieth. 
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nineteen hundred and twenty-three, the sum of $11,000; for 
the fiscal year ending June thirtieth, nineteen hundred and 
twenty-four, the sum of $9,000; for the fiscal year ending 
June thirtieth, nineteen hundred and twenty-five, the sum 
of $34,000; and annually thereafter the sum of $27,000. 


Sec 3. That for the purpose of cooperating with the States 
in paying the salaries of teachers of trade, home economics, 
and industrial subjects there is hereby appropriated for the 
use of the States, for the fiscal year ending June thirtieth, 
nineteen hundred and eighteen, the sum of $500,000; for the 
fiscal year ending June thirtieth, nineteen hundred and 
nineteen, the sum of $750,000; for the fiscal year ending June 
thirtieth, nineteen hundred and twenty, the sum of 
$1,000,000; for the fiscal year ending June thirtieth, nine- 
teen hundred and twenty-one, the sum of $1,250,000; for the 
fiscal year ending June thirtieth, nineteen hundred and 
twenty-two, the sum of $1,500,000; for the fiscal year ending 
June thirtieth, nineteen hundred and twenty-three, the sum 
of $1,750,000; for the fiscal year ending June thirtieth, nine- 
teen hundred and twenty-four, the sum of $2,000,000; for 
the fiscal year ending June thirtieth, nineteen hundred and 
twenty-five, the sum of $2,500,000; for the fiscal year ending 
June thirtieth, nineteen hundred and twenty-six, the sum of 
$3,000,000; and annually thereafter the sum of $3,000,000. 
Said sums shall be allotted to the States in the proportion 
which their urban population bears to the total urban popu- 
lation in the United States, not including outlying posses- 
sions, according to the last preceding United States census: 
Provided, That the allotment of funds to any State shall 
be not less than a minimum of $5,000 for any fiscal year 
prior to and including the fiscal year ending June thirtieth, 
nineteen hundred and twenty-three, nor less than $10,000 
for any fiscal year thereafter, and there is hereby appropri- 
ated the following sums, or so much thereof as may be 
needed, which shall be used for the purpose of providing the 
minimum allotment to the States provided for in this sec- 
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tion: For the fiscal year ending June thirtieth, nineteen 
hundred and eighteen, the sum of $66,000; for the fiscal year 
ending June thirtieth, nineteen hundred and nineteen, the 
sum of $46,000; for the fiscal year ending June thirtieth, 
nineteen hundred and twenty, the sum of $34,000; for the 
fiscal year ending June thirtieth, nineteen hundred and 
twenty-one, the sum of $28,000; for the fiscal year ending 
June thirtieth, nineteen hundred and twenty-two, the sum 
of $25,000: for the fiscal year ending June thirtieth, nine- 
teen hundred and twenty-three, the sum of $22,000; for the 
fiseal year ending June thirtieth, nineteen hundred and 
twenty-four, the sum of $19,000; for the fiscal year ending 
June thirtieth, nineteen hundred and twenty-five, the sum of 
$56,000; for the fiscal year ending June thirtieth, nineteen 
hundred and twenty-six, and annually thereafter, the sam 
of $50,000. 

That not more than twenty per centum of the money ap- 
propriated under this Act for the payment of salaries of 
teachers of trade, home economics, and industrial subjects, 
for any year, shall be expended for the salaries of teachers 
of home economics subjects. 


Sec. 4. That for the purpose of cooperating with the 
States in preparing teachers, supervisors, and directors of 
agricultural subjects and teachers of trade and industrial 
and home economies subjects there is hereby appropriated 
for the use of the States for the fiscal year ending June 
thirtieth, nineteen hundred and eighteen, the sum of $500,- 
000; for the fiscal year ending June thirtieth, nineteen hun- 
dred and nineteen, the sum of $700,000; for the fiscal year 
ending June thirtieth, nineteen hundred and twenty, the 
sum of $900,000; for the fiscal year ending June thirtieth, 
nineteen hundred and twenty-one, and annually thereafter, 
the sum of $1,000,000. Said sums shall be allotted to the 
States in the proportion which their population bears to the 
total population of the United States, not including outlying 
possessions, according to the last preceding United States 
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census: Provided, That the allotment of funds to any State 
shall be not less than a minimum of $5,000 for any fiscal 
year prior to and including the fiscal year ending June 
thirtieth, nineteen hundred and nineteen, nor less than $10,- 
000 for any fiscal year thereafter. And there is hereby ap- 
propriated the following sums, or so much thereof as may 
be needed, which shall be used for the purpose of providing 
the minimum allotment provided for in this section: For 
the fiscal year ending June thirtieth, nineteen hundred and 
eighteen, the sum of $46,000; for the fiscal year ending June 
thirtieth, nineteen hundred and nineteen, the sum of $32,- 
000; for the fiscal year ending June thirtieth, nineteen hun- 
dred and twenty, the sum of $24,000; for the fiscal year 
ending June thirtieth, nineteen hundred and twenty-one, 
and annually thereafter, the sum of $90,000. 


See. 5. That in order to secure the benefits of the appro- 
priations provided for in sections two, three, and four of 
this Act, any State shall, through the legislative authority 
thereof, accept the provisions of the Act and designate or 
create a State board, consisting of not less than three 
members, and having all necessary power to cooperate, as 
herein provided, with the Federal Board for Vocational 
Education in the administration of the provisions of this 
Act. The State board of education, or other board having 
charge of the administration of public education in the 
State, or any State board having charge of the administra- 
tion of any kind of vocational education in the State may, 
if the State so elect, be designated as the State board, for 
the purposes of this Act. 


In any State the legislature of which does not meet in 
nineteen hundred and seventeen, if the governor of that 
State, so far as he is authorized to do so, shall accept the 
provisions of this Act and designate or create a State board 
or not less than three members to act in cooperation with 
the Federal Board for Vocational Education, the Federal 
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board shall recognize such local board for the purposes of 
this Act until the legislature of such State meets in due 
course and has been in session sixty days. 


Any State may accept the benefits of any one or more of 
the respective funds herein appropriated, and it may defer 
the acceptance of the benefits of any one or more of such 
funds, and shall be required to meet only the conditions re- 
lative to the fund or fands the benefits of which it has ac- 
cepted: Provided, That after June thirtieth, nineteen 
hundred and twenty, no State shall receive any appropria- 
tion for salaries of teachers, supervisors, or directors of 
agricultural subjects, until it shall have taken advantage of 
at least the minimum amount appropriated for the train- 
ing of teachers, supervisors, Or directors of agricultural 
subjects, as provided for in this Act, and that after said date 
no State shall receive any appropriation for the salaries of 
teachers of trade, home economics, and industrial subjects 
until it shall have taken advantage of at least the minimum 
amount appropriated for the training of teachers of trade, 


home economics, and industrial subjects, as provided for in 
this Act. 


Sec. 6. That a Federal Board for Vocational Education 
is hereby created, to consist of the Secretary of Agriculture, 
the Secretary of Commerce, the Secretary of Labor, the 
United States Commissioner of Education, and three 
citizens of the United States to be appointed by the Presi- 
dent, by and with the advice and consent of the Senate. One 
of said three citizens shall be a representative of the manu- 
facturing and commercial interests, one a representative of 
the agricultural interests, and one a representative of labor. 
The board shall elect annually one of its members as chair- 
man. In the first instance, one of the citizen members shall 
be appointed for one year, one for two years, and one for 
three years, and thereafter for three years each. The mem- 
bers of the Board other than the members of the Cabinet 
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and the United States Commissioner of Education shall re- 
ceive a salary of $5,000 per annum. 


The board shall have power to cooperate with State 
boards in carrying out the provisions of this Act. It shall be 
the duty of the Federal Board for Vocational Education to 
make, or cause to have made, studies, investigations, and 
reports, with particular reference to their use in aiding the 
States in the establishment of vocational schools and classes 
and in giving instruction in agriculture, trades and indus- 
tries, commerce and commercial pursuits, and home eco- 
nomics. Such studies, investigations, and reports shall 
include agriculture and agricultural processes and require- 
ments upon agricultural workers; trades, industries, and 
apprenticeships, trade and industrial requirements upon 
industrial workers, and classification of industrial processes 
and pursuits; commerce and commercial pursuits and re- 
quirements upon commercial workers: home management, 
domestic science, and the study of related facts and 


principles: and problems of administration of vocational 
schools and of courses of study and instruction in vocational 
subjects. 


When the board deems it advisable such studies, investi- 
gations, and reports concerning agriculture. for the pur- 
poses of agricultural education, may be made in cooperation 
with or through the Department of Agriculture: such 
studies, investigations, and reports concerning trades and 
industries, for the purposes of trade and industrial educa- 
tion, may be made in cooperation with or through the De- 
partment of Labor: such studies, investigations, and 
reports concerning commerce and commercial pursuits, for 
the purposes of commercial education, may be made in co- 
operation with or through the Department of Commerce: 
such studies, investigations, and reports concerning the ad- 
ministration of vocational schools, courses of study, and 
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instruction in vocational subjects may be made in coopera- 
tion with or through the Bureau of Education. 


The Commissioner of Education may make such recom- 
mendations to the board relative to the administration of 
this Act as he may from time to time deem advisable. It 
shall be the duty of the chairman of the board to carry out 
the rules, regulations, and decisions which the board may 
adopt. The Federal Board for Vocational Education shall 
have power to employ such assistants as may be necessary 
to carry out the provisions of this Act. 


Sec. 7. That there is hereby appropriated to the Federal 
Board for Vocational Education the sum of $200,000 annu- 
ally, to be available from and after the passage of this Act, 
for the purpose of making or cooperating in making the 
studies, investigations, and reports provided for in section 
six of this Act, and for the purpose of paying the salaries 
of the officers, the assistants, and such office and other ex- 
penses as the board may deem necessary to the execution 
and administration of this Act.’ 


Sec. S. That in order to secure the benefits of the appro- 
priation for any purpose specified in this Act the State 
board shall prepare plans showing the kinds of vocational 
education for which it is proposed that the appropriation 
shall be used; the kinds of schools and equipment; courses 
of study: methods of instruction; qualifications of teachers ; 
and, in the case of agricultural subjects the qualifications 
of supervisors or directors; plans for the training of 
teachers: and, in the case of agricultural subjects, plans 
for the supervision of agricultural education, as provided 
for in section ten. Such plans shall be submitted by the 
State board to the Federal Board for Vocational Education, 
and if the Federal board finds the same to be in conformity 


2 Sec. 7 was amended by Act, Public, No. 473, 73d Cong. approved 
June 26, 1934, so as to change the permanent appropriation to a 
permanent authorization. 
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with the provisions and purposes of this Act, the same shall 
be approved. The State board shall make an annual report 
to the Federal Board for Vocational Education, on or be- 
fore September first of each year, on the work done in the 
State and the receipts and expenditures of money under 
the provisions of this Act. 


Sec. 9. That the appropriation for the salaries of teachers, 
supervisors, or directors of agricultural subjects and of 
teachers of trade, home economics, and industrial subjects 
shall be devoted exclusively to the payment of salaries of 
such teachers, supervisors, or directors having the minimum 
qualifications set up for the State by the State board, with 
the approval of the Federal Board for Vocational Educa- 
tion. The cost of instruction supplementary to the instruc- 
tion in agricultural and in trade, home economics, and 
industrial subjects provided for in this Act, necessary to 
build a well-rounded course of training, shall be borne by 
the State and local communities, and no part of the cost 
thereof shall be borne out of the appropriations herein 
made. The moneys expended under the provisions of this 
Act, in cooperation with the States, for the salaries of 
teachers, supervisors, or directors of agricultural subjects, 
or for the salaries of teachers of trade, home economics, 
and industrial subjects, shall be conditioned that for each 
dollar of Federal money expended for such salaries the 
State or local community, or both, shall expend an equal 
amount for such salaries; and that appropriations for the 
training of teachers of vocational subjects, as herein pro- 
vided, shall be conditioned that such money be expended for 
maintenance of such training and that for each dollar of 
Federal money so expended for maintenance, the State or 
local community, or both, shall expend an equal amount for 
the maintenance of such training. 


Sec. 10. That any State may use the appropriation for 
agricultural purposes, or any part thereof allotted to it, 
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under the provisions of this Act, for the salaries of teachers, 
supervisors, or directors of agricultural subjects, either 
for the salaries of teachers of such subjects in schools or 
classes or for the salaries of supervisors or directors of 
such subjects under a plan of supervision for the State to 
be set up by the State board, with the approval of the Fed- 
eral Board for Vocational Education. That in order to re- 
ceive the benefits of such appropriation for the salaries of 
teachers, supervisors, or directors of agricultural subjects 
the State board of any State shall provide in its plan for 
agricultural education that such education shall be that 
which is under public supervision or control; that the con- 
trolling purpose of such education shall be to fit for useful 
employment; that such education shall be of less than 
college grade and be designed to meet the needs of persons 
over fourteen years of age who have entered upon or who 
are preparing to enter upon the work of the farm or of the 
farm home: that the State or local community, or both, shall 
provide the necessary plant and equipment determined upon 
by the State board, with the approval of the Federal Board 
for Vocational Education, as the minimum requirement for 
such education in schools and classes in the State; that the 
amount expended for the maintenance of such education in 
any school or class receiving the benefit of such appropria- 
tion shall be not less annually than the amount fixed by the 
State board, with the approval of the Federal board as the 
minimum for such schools or classes in the State; that such 
schools shall provide for directed or supervised practice in 
agriculture, either on a farm provided for by the school or 
other farm, for at least six months per year; that the 
teachers, supervisors, or directors of agricultural subjects 
shall have at least the minimum qualifications determined 
for the State by the State board, with the approval of the 
Federal Board for Vocational Education. 


Sec. 11. That in order to receive the benefits of the appro- 
priation for the salaries of teachers of trade, home eco- 
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nomics, and industrial subjects the State board of any State 
shall provide in its plan for trade, home economics, and in- 
dustrial education that such education shall be given in 
schools or classes under public supervision or control ; that 
the controlling purpose of such education shall be to fit for 
useful employment; that such education shall be of less than 
college grade and shall be designed to meet the needs of 
persons over fourteen years of age who are preparing for a 
trade or industrial pursuit or who have entered upon the 
work of a trade or industrial pursuit; that the State or local 
community, or both, shall provide the necessary plant and 
equipment determined upon by the State board, with the 
approval of the Federal Board for Vocational Education, 
as the minimum requirement in such State for education 
for any given trade or industrial pursuit; that the total 
amount expended for the maintenance of such education in 
any school or class receiving the benefit of such appropria- 
tion shall be not less annually than the amount fixed by the 
State board, with the approval of the Federal board, as the 
minimum for such schools or classes in the State; that such 
schools or classes giving instruction to persons who have 
not entered upon employment shall require that at least 
half of the time of such instruction be given to practical 
work on a useful or productive basis, such instruction to ex- 
tend over not less than nine months per year and not less 
than thirty hours per week; that at least one-third of the 
sum appropriated to any State for the salaries of teachers 
of trade, home economics, and industrial subjects shall, if 
expended, be applied to part-time schools or classes for 
workers over fourteen years of age who have entered upon 
employment, and such subjects in a part-time school or class 
may mean any subject given to enlarge the civic or voca- 
tional intelligence of such workers over fourteen and less 
than eighteen years of age; that such part-time schools or 
classes shall provide for not less than one hundred and 
forty-four hours of classroom instruction per year; that 
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evening industrial schools shall fix the age of sixteen years 
as a minimum entrance requirement and shall confine in- 
struction to that which is supplemental to the daily employ- 
ment; that the teachers of any trade or industrial subject 
in any State shall have at least the minimum qualifications 
for teachers of such subject determined upon for such State 
by the State board, with the approval of the Federal Board 
for Vocational Education: Provided, That for cities and 
towns of less than twenty-five thousand population, accord- 
ing to the last preceding United States census, the State 
board, with the approval of the Federal Board for Voca- 
tional Education, may modify the conditions as to the length 
of course and hours of instruction per week for schools and 
classes giving instruction to those who have not entered 
upon employment, in order to meet the particular needs of 
such cities and towns. 


See. 12. That in order for any State to receive the benefits 
of the appropriation in this Act for the training of teachers, 


supervisors, or directors of agricultural subjects, or of 
teachers of trade, industrial, or home economics subjects, 
the State board of such State shall provide in its plan for 
such training that the same shall be carried out under the 
supervision of the State board; that such training shall be 
given in schools or classes under public supervision or con- 
trol; that such training shall be given only to persons who 
have had adequate vocational experience or contact in the 
line of work for which they are preparing themselves as 
teachers, supervisors, or directors, or who are acquiring 
such experience or contact as a part of their training; and 
that the State board, with the approval of the Federal 
board, shall establish minimum requirements for such ex- 
perience or contact for teachers, supervisors, or directors 
of agricultural subjects and for teachers of trade, indus- 
trial, and home economies subjects; that not more than 
sixty per centum nor less than twenty per centum of the 
money appropriated under this Act for the training of 
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teachers of vocational subjects to any State for any year 
shall be expended for any one of the following purposes: 
For the preparation of teachers, supervisors, or directors of 
agricultural subjects, or the preparation of teachers of 
trade and industrial subjects, or the preparation of teachers 
of home economics subjects. 


Sec. 13. That in order to secure the benefits of the appro- 
priations for the salaries of teachers, supervisors, or direc- 
tors of agricultural subjects, or for the salaries of teachers 
of trade, home economics, and industrial subjects, or for 
the training of teachers as herein provided, any State shall, 
through the legislative authority thereof, appoint as cus- 
todian for said appropriations its State treasurer, who shall 
receive and provide for the proper custody and disburse- 
ments of all money paid to the State from said appro- 
priations. 


Sec. 14. That the Federal Board for Vocational Educa- 
tion shall annually ascertain whether the several States are 
using, or are prepared to use, the money received by them 
in accordance with the provisions of this Act. On or before 
the first day of January of each year the Federal Board for 
Vocational Education shall certify to the Secretary of the 
Treasury each State which has accepted the provisions of 
this Act and complied therewith, certifying the amounts 
which each State is entitled to receive under the provisions 
of this Act. Upon such certification the Secretary of the 
Treasury shall pay quarterly to the custodian for vocational 
education of each State the moneys to which it is entitled 
under the provisions of this Act. The moneys so received by 
the custodian for vocational education for any State shall 
be paid out on the requisition of the State board as reim- 
bursement for expenditures already incurred to such 
schools as are approved by said State board and are en- 
titled to receive such moneys under the provisions of this 
Act. 
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Sec. 15. That whenever any portion of the fund annually 
allotted to any State has not been expended for the purpose 
provided for in this Act, a sum equal to such portion shall be 
deducted by the Federal board from the next succeeding 
annual allotment from such fund to such State. 


Sec. 16. That the Federal Board for Vocational Education 
may withhold the allotment of moneys to any State when- 
ever it shall be determined that such moneys are not being 
expended for the purposes and under the conditions of this 
Act. 


If any allotment is withheld from any State, the State 
board of such State may appeal to the Congress of the 
United States, and if the Congress shall not direct such sum 
to be paid it shall be covered into the Treasury. 


Sec. 17. That if any portion of the moneys received by the 
custodian for vocational education of any State under this 
Act, for any given purpose named in this Act, shall, by any 


action or contingency, be diminished or lost, it shall be re- 
placed by such State, and until so replaced no subsequent 
appropriation for such education shall be paid to such 
State. No portion of any moneys appropriated under this 
‘Act for the benefit of the States shall be applied, directly or 
indirectly, to the purchase, erection preservation, or repair 
of any building or buildings or equipment, or for the pur- 
chase or rental of lands, or for the support of any religious 
or privately owned or conducted school or college. 


Sec. 18. That the Federal Board for Vocational Educa- 
tion shall make an annual report to Congress, on or before 
December first, on the administration of this Act and shall 
include in such report the reports made by the State boards 
on the administration of this Act by each State and the ex- 
penditures of the money allotted to each State. 


Approved, February 23, 1917. 
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APPENDIX B 
(Pusric—No. 95—63p Concress) [H.R. 7951] 


(An Act To provide for cooperative agricultural extension- 
work between the agricultural colleges in the several 
States receiving the benefits of an Act of Congress ap- 
proved July second, eighteen hundred and sixty-two, and 
of Acts supplementary thereto, and the United States 
Department of Agriculture.) 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That in order to aid in diffusing among the people of 
the United States useful and practical information on sub- 
jects relating to agriculture and home economics, and to 
encourage the application of the same, there may be 
inaugurated in connection with the college or colleges in 
each State now receiving, or which may hereafter receive, 
the benefits of the Act of Congress approved July second, 
eighteen hundred and sixty-two, entitled “An Act donating 
public lands to the several States and Territories which may 
provide colleges for the benefit of agriculture and the 
mechanic arts” (Twelfth Statutes at Large, page five hun- 
dred and three), and of the Act of Congress approved 
August thirtieth, eighteen hundred and ninety (Twenty- 
sixth Statutes at Large, page four hundred and seventeen 
and chapter eight hundred and forty-one), agricultural 
extension work which shall be carried on in cooperation 
with the United States Department of Agriculture: Pro- 
vided, That in any State in which two or more such colleges 
have been or hereafter may be established the appropria- 
tions hereinafter made to such State shall be administered 
by such college or colleges as the legislature of such State 
may direct: Provided further, That, pending the inaugura- 
tion and development of the cooperative extension work 
herein authorized, nothing in this Act shall be construed 
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to discontinue either the farm management work or the 
farmers’ cooperative demonstration work as now conducted 
by the Bureau of Plant Industry of the Department of Agri- 
culture. 


Sec. 2. That cooperative agricultural extension work 
shall consist of the giving of instruction and practical 
demonstrations in agriculture and home economics to per- 
sons not attending or resident in said colleges in the several 
communities, and imparting to such persons information on 
said subjects through field demonstrations, publications, 
and otherwise; and this work shall be carried on in such 
manner as may be mutually agreed upon by the Secretary 
of Agriculture and the State agricultural college or colleges 
receiving the benefits of this Act. 


Sec. 3. That for the purpose of paying the expenses of 
said cooperative agricultural extension work and the neces- 
sary printing and distributing of information in connection 
with the same, there is permanently appropriated, out of 
any money in the Treasury not otherwise appropriated, the 
sum of $480,000 for each year, $10,000 of which shall be 
paid annually, in the manner hereinafter provided, to each 
State which shall by action of its legislature assent to the 
provisions of this Act: Provided, That payment of such 
installments of the appropriation hereinbefore made as 
shall become due to any State before the adjournment of 
the regular session of the legislature meeting next after the 
passage of this Act may, in the absence of prior legislative 
assent, be made upon the assent of the governor thereof, 
duly certified to the Secretary of the Treasury: Provided 
further, That there is also appropriated an additional sum 
of $600,000 for the fiscal year following that in which the 
foregoing appropriation first becomes available, and for 
each year thereafter for seven years a sum exceeding by 
$500,000 the sum appropriated for each preceding year, and 
for each year thereafter there is permanently appropriated 
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for each year the sum of $4,100,000 in addition to the sum 
of $480,000 hereinbefore provided: Provided further, That 
before the funds herein appropriated shall become avail- 
able to any college for any fiscal year plans for the work 
to be carried on under this Act shall be submitted by the 
proper officials of each college and approved by the Secre- 
tary of Agriculture. Such additional sums shall be used 
only for the purposes hereinbefore stated, and shall be 
allotted annually to each State by the Secretary of Agri- 
culture and paid in the manner hereinbefore provided, in 
the proportion which the rural population of each State 
bears to the total rural population of all the States as 
determined by the next preceding Federal census: Provided 
further, That no payment out of the additional appropria- 
tions herein provided shall be made in any year to any 
State until an equal sum has been appropriated for that 
year by the legislature of such State, or provided by State, 
county, college, local authority, or individual contributions 


from within the State, for the maintenance of the coopera- 
tive agricultural extension work provided for in this Act. 


Sec. 4. That the sums hereby appropriated for extension 
work shall be paid in equal semiannual payments on the 
first day of January and July of each year by the Secretary 
of the Treasury upon the warrant of the Secretary of Agri- 
culture, out of the Treasury of the United States, to the 
treasurer or other officer of the State, duly authorized by 
the laws of the State to receive the same; and such officer 
shall be required to report to the Secretary of Agriculture, 
on or before the first day of September of each year, a de- 
tailed statement of the amount so received during the 
previous fiscal year, and of its disbursement, on forms pre- 
seribed by the Secretary of Agriculture. 


Sec. 5. That if any portion of the moneys received by the 
designated officer of the State for the suport and mainte- 
nance of cooperative agriculture extension work, as pro- 
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vided in this Act, shall by any action or contingency be 
diminished or lost, or be misapplied, it shall be replaced by 
said State to which it belongs and until so replaced no 
subsequent appropriation shall be apportioned or paid to 
said State, and no portion of said moneys shall be applied, 
directly or indirectly, to the purchase, erection, preserva- 
tion, or repair of any building or buildings, or the purchase 
or rental of land, or in college-course teaching, lectures in 
colleges, promoting agricultural trains, or any other pur- 
pose not specified in this Act, and not more than five per 
centum of each annual appropriation shall be applied to 
the printing and distribution of publications. It shall be 
the duty of each of said colleges annually, on or before the 
first day of January, to make to the governor of the State 
in which it is located a full and detailed report of its opera- 
tions in the direction of extension work as defined in this 
Act, including a detailed statement of receipts and expendi- 
tures from all sources for this purpose, a copy of which 
report shall be sent to the Secretary of Agriculture and to 
the Secretary of the Treasury of the United States. 


Sec. 6. That on or before the first day of July in each 
year after the passage of this Act the Secretary of Agri- 
culture shall ascertain and certify to the Secretary of the 
Treasury as to each State whether it is entitled to receive 
its share of the annual appropriation for cooperative agri- 
cultural extension work under this Act, and the amount 
which it is entitled to receive. If the Secretary of Agri- 
culture shall withhold a certificate from any State of its 
appropriation, the facts and reasons therefor shall be re- 
ported to the President, and the amount involved shall be 
kept separate in the Treasury until the expiration of the 
Congress next succeeding a session of the legislature of any 
State from which a certificate has been withheld, in order 
that the State may, if it should so desire, appeal to Con- 
gress from the determination of the Secretary of Agricul- 
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ture. If the next Congress shall not direct such sums to 
be paid, it shall be covered into the Treasury. 


Sec. 7. That the Secretary of Agriculture shall make an 
annual report to Congress of the receipts, expenditures, 
and results of the cooperative agricultural extension work 
in all of the States receiving the benefits of this Act, and 
also whether the appropriation of any State has been with- 
held; and if so, the reasons therefor. 


Sec. 8. That Congress may at any time alter, amend, or 
repeal any or all of the provisions of this Act. 


Approved, May 8, 1914. 
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A. Appellant was not engaged in the performance of Federal functions 
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1. The provisions of the Smith-Hughes Act 
2. The legislative history of the Smith-Hughes Act 


. Appellant was not appointed or employed by a Federal officer in 
his official eapacity as such 
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For the District of Columbia Circuit 


No. 16,683 


D. V. Sraptetox, Appellant 
v. 


Joux W. Macy, Jr., Chairman, Civil Service Commission, 
ET aL, Appellees 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Since the enactment of the Smith-Hughes Act, 39 Stat. 
929, as amended, 20 U.S.C. 11, et seq., federal funds have 
been made available to participating states for the pro- 
motion of vocational education. Partial financial assist- 
ance is provided, through a system of federal grants-in-aid, 
to State boards for vocational education, upon whom rests 
the responsibility for carrying out the program (J.A. 70). 
The State board is required to prepare a plan, outlining 
the program for which it expects to use the federal funds, 
for submission to the Department of Health, Education, 
and Welfare, which is required to approve the plan if it 
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is found to be in conformity with the provisions and pur- 
poses of the Act (20 U.S.C. 18). 

In order that it might share in the benefits offered par- 
ticipating States, the State of Mississippi passed its Vo- 
cational Education Bill.! Pursuant to the State plan for 
the effectuation of the program, appellant was employed 
by the Mississippi State Board for Vocational Education as 
a Supervisor and Itinerant Teacher-Trainer of Agriculture 
(J.A. 3). He served in that capacity from September 
1, 1924 until July 1, 1928 (J.A. 3). At all times during 
that period, he was under the direction and control of the 
supervising State board (J.A. 69). At the conclusion of 
his period of service to the State of Mississippi, appellant 
embarked on a career of federal employment serving in 
various capacities in subsequent years (J.A. 3). 

In October 1958, appellant submitted an application to 
the United States Civil Service Commission requesting that 
his years of employment with the State of Mississippi be 
included as part of his period of creditable service under 
Section 3 of the Civil Service Retirement Act, 5 US.C. 
9953 (J.A. 66). On January 21, 1959 the Retirement 
Division of the Commission denied appellant’s applica- 
tion for service credit for the 1924 through 1928 period 
and an appeal was taken to the Commission’s Board of Ap- 
peals and Review (J.A. 3). The Chairman of that 
Board notified appellant, by letter of June 23, 1959, that, 
after reviewing all of the evidence in the file, the decision 
denying credit for the service in question was affirmed 
(J.A. 64, 65). The service was held not creditable because 
during that employment he was not an ‘“‘employee’’ within 
the meaning of Section 1 of the Civil Service Retirement 
Act, 5 U.S.C. 2251 (J.A. 64). In reaching this determina- 
tion the Commission applied its long established criteria? 
and concluded that the disputed service was not creditable 
because (1) appellant was not appointed or employed by 
a federal officer in his official capacity as such; (2) he was 


1 Miss. Code of 1942, Title 24, chap. 5, art. 20, sec. 6487, et seq. 
2 See infra, p. 4. 
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not under the supervision and direction of a federal offi- 
cer; and (3) he was employed in a program which was 
essentially a State function (J.A. 65). 

From this adverse administrative determination, appel- 
lant instituted suit in the United States District Court for 
the District of Columbia seeking a declaratory judgment 
and mandatory injunction (J.A. 2). As the basis for his 
claim he asserted that the Commission’s decision denying 
him service credit for the period in issue was ‘‘arbitrary, 
capricious, and contrary to law’? (J.A. 4). On the basis 
of the record before it, the district court denied appellant’s, 
and eranted appellees’ motion for summary judgment 
(J.A. 11). 


STATUTES AND ADMINISTRATIVE RULING INVOLVED 


The pertinent parts of the Civil Service Retirement 
Act, 70 Stat. 743, as amended, 5 U.S.C. 2251, et seq., the 
Smith-Hughes Act, 39 Stat. 929, as amended 20 U.S.C. 11, 
et seq., and Minute 3 of the Civil Service Commission, July 
29, 1944, are reprinted in the appendix to this brief, infra, 
pp. 17-22. 


SUMMARY OF ARGUMENT 


The appellant’s employment with the State of Missis- 
sippi failed, in all respects, to satisfy the criteria for fed- 
eral employment established by the Civil Service Com- 
mission in 1944, criteria which are not challenged by appel- 
tant here. He was (1) not engaged in the performance 
of federal functions under authority of an act of Con- 
gress or an Executive order; (2) not appointed by a fed- 
eral officer in his official capacity as such; (3) not under 
the supervision and direction of a federal officer. As each 
of these criteria must separately be satisfied, appellant’s 
state employment did not constitute creditable service for 
the purposes of the Civil Service Retirement Act. 
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ARGUMENT 


APPELLANT WAS NOT AN “EMPLOYEE” WITHIN THE MEAN- 
ING OF THE CIVIL SERVICE RETIREMENT ACT AND THE 
ADMINISTRATIVE REGULATIONS PROMULGATED THERE- 
UNDER 


The Civil Service Retirement Act, 5 U.S.C. 2251, et seq., 
places the responsibility for the administration of the stat- 
ute with the Civil Service Commission which is ‘‘* * * au- 
thorized and directed to perform, or cause to be performed, 
any and all acts and to make such rules and regulations as 
may be necessary and proper for the purpose of carrying 
the provisions of this chapter into full force and effect.’’ 
5 U.S.C. 2266(a). The Commission, in discharging this 
obligation, formulated criteria for the determination of 
whether, during any given period, an employee was ‘‘in 
or under the [Federal] government’’ (5 U.S.C. 2251) and 
thus entitled to have his employment during that period 
considered as ereditable service, 5 U.S.C. 2253. 

These criteria, formally adopted by the Commission’s 
ruling recorded in Minute 3 of its proceedings of July 29, 
1944, and since consistently adhered to, provide: 


To be considered a Federal employee, a person must be: 


(1) Engaged in the performance of Federal functions 
under authority of an act of Congress or an Execu- 
tive order; and 


(2) Appointed or employed by a Federal officer in his 
official capacity as such; and 


(3) Under the supervision and direction of a Federal 
officer.* 


Since the validity of the established criteria has never 
been disputed,‘ the decisive inquiry is whether the service 
in issue satisfies this applicable test of federal employ- 


3 Federal Personne] Manual, Civil Service Commission, R-5-17. 


4In both his complaint (J.A, 2) and his brief in this Court, appellant 
disputed not the validity of the criteria, but rather the finding that his 
employment failed to satisfy it. Morcover, the contemporancous construction 
of a statute by the agency charged with its administration is to be accorded 
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ment. We now show that appellant’s employment with 
the State of Mississippi fails to comply in all respects. 


A. Appellant Was Not Engaged in the Performance of Federal 
Functions Under Authority of an Act of Congress or an 
Executive Order. 


The vocational education program initiated by the Smith- 
Hughes Act is, and has been since its inception in 1917,° 
a program operated by the participating States with the 
aid of federal matching funds. Simply stated, the Federal 
Government has endeavored to stimulate state action 
through the impetus of partial financial assistance. We 
need look no further than to the Act itself to reach the un- 
mistakable conclusion that the program is, and has al- 
ways been, essentially a state function. 


great weight and is not to be overturned by the courts except for the most 
compelling reasons. Norwegian Nitrogen Co, v. United States, 288 U.S, 294, 
315; Federal Housing Authority v. Darlington, 358 U.S. 84, 90; Born v. Allen, 
291 F. 2d 345 (C.A.D.C.); Union Manufacturing Co. v. National Labor 
Relations Board, 95 U.S. App. D.C. 252, 221 F. 2d 532, certiorari denied, 
349 U.S. 921. And see also National Labor Relations Board v. Hearst 
Publications, Inc., 322 U.S. 111, 130-131 in which, in the context of the 
Wagner Act, the Supreme Court observed: 


It is not necessary in this case to make a completely definitive limita- 
tion around the term ‘‘employee’’. That task has been assigned primarily 
to the agency created by Congress to administer the Act. 


. . . . 


[Where the question is one of specific application of a broad statu- 
tory term in a proceeding in which the agency administering the statute 
must determine it initially, the reviewing court’s function is limited. 
Like the Commissioner’s determination under the Longshoreman’s & 
Harbor Workers’ Act, that a man is not a ‘‘member of a crew’’ (South 
Chicago Coal & Dock Co. v. Bassett, 309 U.S, 251) or that he was injured 
‘in the course of employment’’ (Parker v. Motor Boat Sales, 314 U.S. 
244) and that the Federal Communications Commission’s determination 
that one company is under the ‘‘control’’ of another (Rochester Tele- 
phone Corp. v. United States, 307 U.S. 125), the Board’s determination 
that specified persons are ‘‘employees’’ under this Act is to be accepted 
if it has ‘‘warrant in the record’’ and a reasonable basis in law. Id 
at 131. 


5 Vocational Education Act, 67 Stat. 631, 20 U.S.C. 11, et seq. 
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1. The Provisions of the Smith-Hughes Act 

A State, desirous of participating in the available bene- 
fits, need only establish a program that is consistent with 
the broad purposes of the Smith-Hughes Act. By re- 
quiring as a condition precedent to the receipt of federal 
funds that a state board be created, 20 U.S.C. 16, Congress 
sought merely to establish a channel of communication for 
both the passage of funds and the determination of whether 
the program was being carried out in the public interest. 
Both the everyday administration, and the practical con- 
trol of the program is entrusted to the individual State 
board. It is the State board which is responsible for 
formulating its individual program (20 U.S.C. 18); for 
determining the necessary qualifications of its teachers, 
supervisors, and directors (20 U.S.C. 18, 19, 21, 22); for 
determining the courses of study to be followed, as well 
as the method of instruction (20 U.S.C. 18, 21); for the 
supervision and training of teachers, supervisors and di- 
rectors (20 U.S.C. 22); and for allocation of both the 
federal and state contributions (20 U.S.C. 20, 21). It is 
the State alone that must provide and maintain the plant 
and equipment deemed necessary by the State board (20 
U.S.C. 20, 21). The State is prohibited from using any 
portion of the federal appropriation for the rental of any 
land or construction or maintenance of any buildings (20 
U.S.C. 27). Furthermore, the additional cost of instruc- 
tion, supplementary to the instruction in agriculture, trade, 
home economics and industrial subjects provided for in 
the act, necessary to provide a well-rounded vocational 
edueation program is to be borne locally without the aid 
of any federal funds (20 U.S.C. 19). It is the Department 
of Health, Education and Welfare that is under the explicit 
obligation to make or cause to be made studies, investiga- 
tions and reports that will be of aid to the individual 
States in the formulation and operation of their vocational 
education programs (20 U.S.C. 17). 

The fact that a State must, before it is eligible to par- 
ticipate in the program, submit its plan for federal ap- 
proval is of very limited significance. The Department of 
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Health, Education and Welfare may ascertain only whether 
the plan satisfies the very broad outline established by 
Congress. It enjoys no discretion and cannot arbitrarily 
deny a State the benefits of the Act (20 U.S.C. 18). It 
has no authority to dictate to a State alterations or modi- 
fications of its proposed plan. Moreover, though a State 
plan be found inconsistent with the provisions and pur- 
poses of the Federal Act, nothing can be done to prevent 
the State from separately proceeding with its program.® 


2. The Legislative History of the Smith-Hughes Act 


In addition to the clear impact of the statute itself, 
the legislative history of the Smith-Hughes Act re-em- 
phasizes the fact that it facilitates a State and not a federal 
function. 

When the proposed legislation was introduced on the 
floor of the Senate, Senator Page commented on its impact 
on existing relationships as follows: 


Mr. President, it is not obligatory upon any State 
to devote a single dollar to vocational education if, 
in the judgment of the educational board of that State, 
it is found not wise to do so. The bill simply says 
to the several States that if they will enter upon this 
work, the Federal Government will aid to the extent 
of one dollar for every dollar provided by State or 
local taxation, up to a certain limit. 

This bill does not seck to take from the States the 
great burden of the maintenance of schools. It does 
not seek to deprive the States of the privilege of 
proceeding in matters of education in their own way. 


6‘ Authority to disapprove State plans involving reimbursements out of 
federal money rests with the Federal board, but this authority does not imply 
authority to dictate or initiate State plans in any particular, It implies only 
authority to determine conditions of reimbursement under the Federal Act. 
Disapproval does not mean that a State may not adopt a plan, but only 
that it may not use federal funds for reimbursement under the plan dis- 
approved.’? (Federal Board for Vocational Education, ‘‘Statement of 
Policies’? (1926), page 11). 

The functions of the Federal Board for Vocational Education were trans- 
ferred to the Secretary of Health, Education and Welfare by section 5 of 
the 1953 Reorganization Plan No. 1, set out as a note under Section 623 
of Title 5, Executive Departments and Government Officers and Employces. 
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Nothing has been more carefully safeguarded in this 
pill than the autonomy of the States in the matter of 
schools. 

Practically the only thing it does require is that if 
the State formulates a plan for vocational education, 
and desires to take advantage of this act, it must sub- 
mit to the Federal board for vocational education the 
plan worked out by that State, and if that plan is 
in harmony with the spirit and purpose of this meas- 
ure, the federal board for vocational education must 
approve and authorize a reimbursement to the State 
for the expenditure incurred for vocational education 
and training. 53 Cong. Ree. 11465, 64th Cong., Ist 


Sess. 


A similar pronouncement was heard on the floor of the 
House, Representative Towner asserting that: 


Tt is not the purpose of this bill to supersede or 
supervise the great work of educating the people now 
so successfully carried on by the States. [Emphasis 
supplied. ] 

The need of special work has become manifest. This 
work will require large additional outlays. Tt is en- 
tirely proper that the Gencral Government shall stim- 
alate and assist in this work. The entire work of su- 
pervision, teaching and administration is left with the 
States. The only limitations placed upon the States 
are those which are intended to insure the application 
of the funds for the purposes intended. [Emphasis 
supplied]. 54 Cong. Ree. 716, 64th Cong., 2d Sess. 


At an earlier point in the House debate, in reply to an 
inquiry from the floor respecting who would have disposi- 
tion of the appropriated money, Representative Towner 
answered: 


The commission will have the general disposition 
of it and the States will have the immediate control of 
it. It is not expected that the commission will control 
the money that is appropriated in its immediate appli- 
cation, but having established standards and the board 
under the terms of the bill may establish standards, it 
turns the fund over for its practical and immediate 
application to the State authorities. Id. at 715. 
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Thus, under the bill, as Representative Powers asserted, 
the <‘* * * State board is to formulate all the plans for the 
expenditure of this money.’’ Id. at 719. 

Finally, a proposed amendment to the bill, suggested in 
the House, merits mention. It would have added to section 
1 of the bill (now 20 U.S.C. 11) the following: 


Provided, That all sums accepted by and paid to 
any state shall, by the State board controlling its ex- 
penditure, be equitably distributed into all parts or 
sections of the State so far as it may be possible and 
practicable to do it under the provisions of this act. 
Id. at 751. 


In opposition to this proposed amendment, Representa- 
tive Powers stated: 


Mr. Chairman, if the amendment offered by the 
gentleman from Missouri [Mr. Russel] is adopted, it 
will change the plan and purpose of this bill. It is the 
purpose of the bill as framed by the committee not to 
interfere with the autonomy of the State, but to let 
the State work out its own salvation, so far as plans 
for the expenditure of this money are concerned, ex- 
cept, of course, that they must be approved by the 
Federal board. Ibid. 


This is rather clear and convincing evidence that Con- 
gress in the passage of the Smith-Hughes Act, in no way 
intended to infringe upon a traditional area of State 
activity. All that was to be offered was minor assistance. 
In return the State was asked merely to pay deference to 
a very general public policy. It was required to vield 
not one iota of its long standing sovereignty in the field 
of vocational education. In these circumstances, the pro- 
gram under which appellant was employed cannot be 
deemed anything but a State function. 
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B. Appellant Was Not Appointed or Employed by a Federal 
Officer in His Official Capacity as Such. 

It is equally clear that appellant’s employment by Missis- 
sippi did not meet the second requirement established by 
the Civil Service Commission: i.e., he was not appointed 
or employed by a federal officer in his official capacity as 
such. Indeed, appellant does not contend he was so ap- 
pointed or employed. Rather, he insists that, in his par- 
ticular case, it is not significant that he was employed by 
the Mississippi State Board of Vocational Education, 
rather than by a federal officer. For this position he relies 
(Br. p. ) on Minute 2 of the Civil Service Commission, 
September 30, 1957, which provides: 


For Civil Service retirement and related purposes, 
eredit shall be allowed for a period of service under 
the Federal Extension Service, Department of Agri- 
culture, during which the individual performed Fed- 
eral functions under a Federal-State cooperative agree- 
ment, was under Federal supervision, and was named 
in a plan of work and budget document formally ap- 


proved, before January 1, 1945, by the Extension Serv- 
ice. Minute 2, Civil Service Commission, September 
30, 1957. 


We submit, however, that this Minute is totally irrelevant 
to appellant’s service in issue here. 

It is readily apparent that this Minute worked no essen- 
tial change in the three basic tests for the identification 
of federal employment. It incorporates the ‘<federal func- 
tion’? and ‘‘federal supervision”’ requirements which have 
been consistently applied. The plain intent of the Minute 
was to recognize certain evidence as aeceptable proof that 
the second eriterion—appointment or employment by a 
federal officer—was satisfied with respect to employment in 
the Federal Extension Service, which was established by 
the Smith-Lever Act, 38 Stat. 372, as amended, 7 U.S.C. 
341, et seg. The acceptable proof of such employment was 
evidence that ‘‘the individual * ° * was named in a plan 
of work and budget document formally approved, before 
January 1, 1945, by the Extension Service.”’ 
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Appellant was not employed in the Federal Extension 
Service. Therefore, in terms the Minute does not apply 
to him. He argues, however, that this Court should re- 
write the Minute so as to extend its scope to embrace 
State employment under the Smith-Hughes Act. There is 
plainly no warrant for so doing. Apart from the fact that 
it is the Commission’s function to promulgate regulations 
respecting what constitutes employment by federal officers, 
there was a clearly rational basis for distinguishing be- 
tween employment by a State Department of Education 
under the Smith-Hughes Act and employment in the Fed- 
eral Extension Service under the Smith-Lever Act. 


1. The Reasons For, and the Development Of, Minute 2 


From 1920 to 1942, the Civil Service Retirement Act 
primarily applied to employees in the classified civil serv- 
ice. Accordingly, on May 31, 1938, the Civil Service Com- 
mission promulgated two rules essentially providing that 
individuals appointed to do extension work, who were 
not brought into the classified civil service, were not eligible 


for retirement benefits, while individuals appointed by the 
United States Department of Agriculture, who enjoyed 
federal civil service status and were under the supervision 
and control of federal officers, were eligible (J.A. 81). 

By an amendment of January 24, 1942, however, Con- 
gress extended Retirement Act coverage to all employees 
‘¢in or under the executive, judicial and legislative branches 
of the United States Government,’” except those excluded 
by the statute or Executive order, thus it was no longer 
necessary that the employee hold a position within the 
classified civil service. In 1944, the Commission gave 
recognition to the statutory change by establishing the 
criteria which has been previously discussed; viz, the em- 
ployee was entitled to retirement credit so long as he was 
engaged in a federal function, had been appointed by a 
federal officer and was under federal supervision. 


7 See 56 Stat. 15, 5 U.S.C. 693, now covered by 70 Stat. 745, 5 U.S.C. 2252. 
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Extension Service employees plainly are engaged in fed- 
eral functions under federal supervision. See p./3 , 
infra, Thus, while prior to 1944 it made no difference to 
Extension Service employees whether they had a federal 
appointment or not (since they were not in the classified 
civil service), the new criteria made the receipt of a fed- 
eral appointment a matter of critical importance. 

Most of the Extension Service employees were formally 
certified to the Department of Agriculture, on the basis 
of which they received formal federal appointments. But 
in a few instances, before 1945, there was an apparently in- 
advertent failure by the responsible officials to make the 
certification. As a result, absent some remedial action by 
the Civil Service Commission, some Extension Service 
employees would have been denied retirement credit even 
though they were doing the same work as those who had 
been certified and had received formal appointments. 

The 1957 Minute was designed to rectify this potential 
injustice. It did nothing more than to permit the Exten- 
sion Service employee to meet the federal appointment 
criterion by showing that he had been named in a plan 
of work and budget document formally approved before 
January 1, 1945—and therefore was eligible for federal 
appointment. It is noteworthy, in considering the purpose 
and scope of the Minute, to observe that since 1944 formal 
federal appointments have been processed for practically 
all Extension Service employees, and, since they are in 
reality federal employees, have been granted (J.A. 84, 85).° 


2. The Smith-Lever Act 


Prior to the issuance of its 1938 ruling making eligible 
for retirement eredit certain extension service employees, 
the Commission closely reviewed the provisions and appli- 
cation of the Smith-Lever Act. The statute essentially 
establishes a federal program of agricultural extension 


8 Appellant himself was one of those employees who received a formal 
appointment by the United States Department of Agriculture for employment 
in extension work in 1931 and 1932, and the Commission recognized his exten- 
sion employment as creditable service under the Civil Service Retirement Act 
(J.A. 84). 
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work administered through federally supported agricul- 
tural colleges and established State channels. It involves 
service under a Federal-State Cooperative Agreement, 
whereas the Smith-Hughes Act merely requires federal 
approval of a State plan of operation. Those engaged in 
the administration of the latter program are State em- 
ployees, while in the former they are agents of the United 
States. The very purpose of the Smith-Lever program is 
to enable employees of the Department of Agriculture, 
proficient in the skills of modern farming, to enter the 
States and instruct local farmers in these advanced tech- 
niques.” The State Director, charged with the supervision 


9 This is demonstrated by the following representative excerpts from the 
Congressional Record: 


Representative Underwood * * * 


The real purpose of this bill is to supplement or add to the work that 
the Agricultural Department has already done and carry it, by farm 
demonstration, into the rural districts. It is impossible for a large 
number of farmers to profit by the splendid work that the Agricultural 
Department has done simply by reading bulletins or having the informa- 
tion conveyed to them in printed pamphlets. In order that the people 
of the United States may receive the full benefit of this work you 
must carry it to the farm by a man who knows the work himself and 
can demonstrate it. 

. . . . 

This bill drives directly at the purpose to be attained. That purpose 
is to carry this scientific work of the Agricultural Department to the 
farm, and no better appropriation, in my judgment, can be made at this 
time. [Applause]. 51 Cong. Ree. 1945, 6, 63rd Cong. 2d Sess. 


Senator Sterling, reading a question posed to the Assistant Sceretary of 
Agriculture, and the answer given thereto: 


The men who go out to do this farm-demonstration work-will they 
continue to do that work under the appointment and direction of the 
Sceretary of Agriculture, as now? 

And his answer is: 

Yes: that is the plan, It is thought, however, that that work can 
be made more effective if it is coordinated fully with the work now 
being carried on in the States or in the demonstration work to be 
inaugurated by the States. 

And thus we sce in the construction put upon the bill by the Assistant 
Secretary of the Department of Agriculture that it is the purpose to 
take men who are now engaged with the Agriculture Department and 
put them in the business of farm demonstration work under this bill. 
51 Cong. Ree. 2578, 63rd Cong., 2d Sess. 
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of every facet of the program, must be approved by the 
United States Department of Agriculture (J.A. 97, 98). 
He is responsible for the selection of Extension employees, 
submitting the appointment of technical workers to the 
Agriculture Department for approval (J.A. 90). If 
an employee is found unfit for the duties for which he was 
selected, the Secretary of Agriculture may terminate the 
federal appointment (J.A. 90, 91). It is expected that all 
Extension workers shall conform to the same regulations 
with regard to political activity as apply to regularly 
classified Civil Service employees (J.A. 91). State 
Directors are required to disburse the federal funds in 
accordance with the approved plan of the Department of 
Agriculture, and representatives of the Extension Service 
make annual inspections of such expenditures (J.A. 99). 
Agents are required to submit a progress report annually 
to the Department. Further, whereas, under the Smith- 
Hughes Act, States can reject federal assistance and op- 
erate a substantially identical program individually, (see 
supra, p. 7) they cannot do so under the Smith-Lever 
Act, since its very purpose is to create a field work pro- 
gram for federal employees. 

In short, the Civil Service Commission has reasonably 
and properly distinguished service under the Smith-Lever 
Act from service under the Smith-Hughes Act for retire- 
ment purposes. It might be added that there are over 140 
other grant-in-aid programs” under which service is simi- 
larly not creditable for such purposes. 


C. Appellant Was Not Under the Supervision and Direction 
of a Federal Officer. 


If the Federal Government can be said to exercise any 
supervision over the carrying out of programs authorized 
by the Smith-Hughes Act, it is with respect to general ad- 
ministration and does not extend to the execution by in- 
dividuals of their particular responsibilities. Once it is 


— 


108, Rep. No. 442, 85th Cong., Ist Sess. (1957), pp. 611-618. 
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determined that the proposed State plan is in conformity 
with the declared statutory policy, federal activity is re- 
stricted to the ascertainment of whether the State is dis- 
bursing the federal appropriation in accordance with its 
agreement. Responsibility for the supervision and direc- 
tion of a supervisor of vocational education is exercised by 
the State board.” The immediate supervision and direc- 
tion of a teacher-trainee is exercised by the employing 
State teacher training institution under the overall super- 
vision and direction of the State Board for vocational 
education (J.A. 69). 

Perhaps the foremost indicia of control in the employ- 
ment situation is the ability to hire and fire. With respect 
to Smith-Hughes programs, this function is exercised by 
the State.2 Appellant was hired by the Mississippi State 
Board (J.A. 71, 74) and the personnel records of the 
Federal Board for Vocational Education do not reflect any 
service having been performed by him (J.A. 102). How- 
ever, he is listed in the 1927 report of the State Board to 
the Mississippi Legislature (J.A. 103, 104). Furthermore, 


on a later application for federal employment, the appel- 
lant himself indicated that for the period in question he 
was employed by the Mississippi State Board for Voca- 
tional Education (J.A. 102). The record also establishes 
that the federal agent with whom the appellant asserts he 
was required to confer was not authorized to do, or to 


11In the Statement of Policies for 1926, issued by the Federal Board for 
Vocational Education, it is stated on p. 13, that, 


«<@ * © [AJIl supervisors employed in connection with supervision 
for the maintenance of which Federal funds are used shall meet the 
qualifications set up by the State board and approved by the Federal 
board, and that such supervisors shall be employed by and be respon- 
sible to the State board for vocational education.’’ 


12 See fn. 13, infra, p. 16. 

See also 45 C.F.R. 102.7. 

It is also noteworthy that employees appointed by state officials under the 
Smith-Hughes Vocational Education program do not have to receive Federal 
approval, In this respect, they differ from Agricultural Extension employees 
whose appointments are individually approved by an official of the Depart- 
ment of Agriculture (J.A. 98, 99). 
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approve or disapprove of, any of the typical activities com- 
mon to the employer-employee relationship (J.A. 71, 74). 


CONCLUSION 


For the foregoing reasons, we respectfully submit that 
the judgment below should be affirmed. 


Wiitum H. Orrick, JR., 
Assistant Attorney General, 


Davp C. ACHESON, 
United States Attorney, 


Auan §, RoseNxTHAL, 

Epwarp BERLIN, 
Attorneys, 
Department of Justice 
Washington 25, D.C. 


Fesruary 1962 


13 These include the ability to hire and fire; to set salaries; to grant 
promotions and leave; to prescribe conditions of tenure; or to prescribe 
assignments or the method by which they are to be carried out (J.A. 71, 74). 
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APPENDIX 


The Civil Service Retirement Act, 70 Stat. 743, as 
amended, 5 U.S.C. 2251, et seg., provides in pertinent part: 


§ 2251. Definitions. 


Wherever used in this chapter—(a) The term ‘‘em- 
ployee’’ shall mean a civilian officer or employee in 
or under the Government and, except for purposes of 
section 2252 of this title, shall mean a person to whom 
this chapter applies. 


§ 2266. Administration by Commission—(a) Rules 
and regulations. 


This chapter shall be administered by the Commis- 
sion. Except as otherwise specifically provided herein, 
the commission is authorized and directed to perform, 
or cause to be performed, any and all acts and to make 
such rules and regulations as may be necessary and 
proper for the purpose of carrying the provisions of 
this chapter into full force and effect. 


(b) Form of Applications; adjudication of claims. 
Applications under this chapter shall be in such form 
as the Commission shall prescribe, and shall be sup- 
ported by such certificates from departments or agen- 
cies as the Commission may deem necessary to the 
determination of the rights of the applicants. The 
Commission shall adjudicate all claims under this 
chapter. 


(d) Appeal from administrative action or order; 
procedure on appeal. 


An appeal to the Commission shall be from any ad- 
ministrative action or order affecting the rights or 
interests of any person or of the United States under 
this chapter, the procedure on appeal to be prescribed 
by the Commission. 


The Vocational Education Act, also referred to as the 
Smith-Hughes Act, 39 Stat. 929 (effective February 23, 
1917), 20 U.S.C. 11, et seqg., provides in pertinent part: 
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$16. Acceptance of benefits of appropriations by 
States; creation of State boards. 


In order to secure the benefits of the appropriations 
provided for in sections 12-14 of this title, any State 
shall, through the legislative authority thereof, ac- 
cept the provisions of sections 11-15 and 16-28 of this 
title and designate or create a State board, consist- 
ing of not less than three members, and having all 
necessary power to cooperate, as herein provided, 
with the Department of Health, Education, and Wel- 
fare, in the administration of the provisions of sec- 
tions 11-15 and 16-28 of this title. The State board of 
education, or other board having charge of the ad- 
ministration of public education in the State, or any 
State board having charge of the administration of 
any kind of vocational education in the State may, if 
the State so elect, be designated as the State board, 
for the purposes of sections 11-15 and 16-28 of this 
title. 


$17. Cooperation between Department of Health, 
Education, and Welfare and State boards; in- 


vestigations and reports; employment of assist- 
ant. 


The Department of Health, Education, and Welfare 
shall have power to cooperate with State boards in 
carrving out the provisions of sections 11-15 and 16-28 
of this title. It shall be the duty of the Department 
of Health, Education, and Welfare to make or cause to 
have made studies, investigations, and reports, with 
particular reference to their use in aiding the States 
in the establishment of vocational schools and classes 
and in giving instruction in agriculture, trades and in- 
dustries. commerce and commercial pursuits, and home 
economics. Such studies, investigations, and reports 
shall include agriculture and agricultural processes 
and requirements upon agricultural workers; trades, 
industries, and apprenticeships, trade and industrial 
requirements upon industrial workers, and classifiea- 
tion of industrial processes and pursuits; commerce 
and commercial pursuits and requirements upon com- 
mercial workers; home management, domestic science, 
and the study of related facts and principles; and 
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problems of administration of vocational schools and of 
courses of study and instruction in vocational subjects, 
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$16. Acceptance of benefits of appropriations by 
States; creation of State boards. 


In order to secure the benefits of the appropriations 
provided for in sections 12-14 of this title, any State 
shall, through the legislative authority thereof, ac- 
cept the provisions of sections 11-15 and 16-28 of this 
title and designate or ereate a State board, consist- 
ing of not less than three members, and having all 
necessary power to cooperate, as herein provided, 
with the Department of Health, Education, and Wel- 
fare, in the administration of the provisions of sec- 
tions 11-15 and 16-28 of this title. The State board of 
education, or other board having charge of the ad- 
ministration of public education in the State, or any 
State board having charge of the administration of 
any kind of vocational education in the State may, if 
the State so elect, be designated as the State board, 
for the purposes of sections 11-15 and 16-28 of this 
title. 


$17. Cooperation between Department of Health, 
Edueation, and Welfare and State boards; in- 


vestigations and reports; employment of assist- 
ant. 


The Department of Health, Education, and Welfare 
shall have power to cooperate with State boards in 
earrving out the provisions of sections 11-15 and 16-28 
of this title. It shall be the duty of the Department 
of Health, Education, and Welfare to make or cause to 
have made studies, investigations, and reports, with 
particular reference to their use in aiding the States 
in the establishment of vocational schools and classes 
and in giving instruction in agriculture, trades and in- 
dustries, commerce and commercial pursuits, and home 
economics. Such studies, investigations, and reports 
shall include agriculture and agricultural processes 
and requirements upon agricultural workers; trades, 
industries, and apprenticeships, trade and industrial 
requirements upon industrial workers, and classifica- 
tion of industrial processes and pursuits; commerce 
and commercial pursuits and requirements upon com- 
mercial workers; home management, domestic science, 
and the study of related facts and principles; and 
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problems of administration of vocational schools and of 
courses of study and instruction in vocational subjects. 


$18. Plans and reports by State boards to be sub- 
mitted to Department of Health, Education, and 
Welfare. 


Tn order to secure the benefits of the appropriation 
for anv purpose specified in sections 11-15 and 16-28 of 
this title, the State board shall prepare plans, show- 
ine the kinds of vocational edneation for which it is 
proposed that the appropriation shall be used; the 
kinds of schools and equinment; courses of stndv: 
methods of instruction; avalifieations of teachers: and, 
in the ease of agrienitural subjects. the qualifications 
of snpervisors or directors: plans for the training of 
teachers: and, in the case of agricultural snbjects, 
vlans for the supervision of acricultrral edneation, as 
provided for in section 20 of this title. Sneh plans 
shall] he svrhmitted bv the State hoard to the Denart- 
ment of Health. Fdneation, and Welfare, and if such 
Department finds the same to be in conformity with 
the provisions and purnoses of said sections, the same 
shall he approved. The State hoard shall make an 
annval renort to the Denartment of Health. Fdvea- 
jton. and Welfare, on or before Sentemher Ist of each 
vear, on the work done in the State and the reecints 
and expenditures of money under the provisions of 
said sections. 


$19. Expenditure of appropriations; expenses to be 
borne bv States. 


The appropriation for the salaries of teachers, suner- 
visors, or directors. of agricultural subjects and of 
teachers of trade, home economics, and indnstrial sub- 
jects shall he devoted exclusively to the payment of sal- 
aries of such teachers, supervisors, or directors having 
the minimum qualifications set up for the State by the 
State board, with the approval of the Department of 
Health, Education, and Welfare. The cost of instruc- 
tion supplementary to the instruction in agricultural 
and jn trade, home economics, and industrial subjects 
provided for in sections 11-15 and 16-28 of this title, 
necessary to build a well-rounded course of training, 
shall be borne by the State and local communities, and 
no part of the cost thereof shall be borne out of the 
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appropriations made in said sections. The moneys 
expended under the provisions of said sections, in 
cooperation with the States, for the salaries of teach- 
ers, supervisors, or directors, of agricultural subjects, 
or for the salaries of teachers of trade, home eco- 
nomics, and industrial subjects, shall be conditioned 
that for each dollar of Federal money expended for 
such salaries the State or local community, or both. 
shall expend an equal amount for such salaries; and 
that appropriations for the training of teachers of vo- 
eational subjects, as provided in said sections, shall 
he conditioned that such monev be expended for main- 
tenance of such training and that for each dollar of 
Federal money so expended for maintenanee, the State 
or local commmnity, or both, shall expend an equal 
amount for the maintenance of such training. 


¢$20. Plans by State boards for use of appropria- 
tions; for agricultural purposes. 


Anv State may nse the appropriation for agricul- 
tnral pnrposes, or anv part thereof allotted to it, 
ynder the provisions of sections 11-15 and 16-28 of 
this title, for the salaries of teachers. supervisors, or 


directors of agricnitural subjects. either for the sal- 
aries of teachers of sch subjects in schools or classes 
or for the salaries of supervisors or directors of such 
snhbjects under a vlan of supervision for the State to 
he set up by the State board, with the approval of the 
Department of Health, Edneation. and Welfare. Tn 
order to receive the benefits of sich approvriation for 
the salaries of teachers, supervisors. or directors of 
acricnltnral subjects the State board of anv State 
shall provide in its plan for agricultural education that 
erch edueation shall be that which is under public 
snnervision or control: that the controlling purpose of 
such edneation shall be that which is under public 
snpervision or control: that the controlling purpose of 
such cdneation shall be to fit for useful employment: 
that such edneation shall be of less than collere grade 
and he designed to meet the needs of persons over 
fourteen years of age who have entered upon or who 
are preparing to enter upon the work of the farm or 
of the farm home: that the State or local community, 
or hoth. shall provide the necessary plant and equip- 
ment determined upon by the State board, with the ap- 
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proval of the Department of Health, Education, and 
Welfare, as the minimum requirement for such edu- 
cation in schools and classes in the State; that the 
amount expended for the maintenance of such educa- 
tion in any school or class receiving the benefit of such 
appropriation shall be not less annually than the 
amount fixed by the State board, with the approval of 
the Department of Health, Education, and Welfare, as 
the minimum for such schools or classes in the State; 
that such schools shall provide for directed or super- 
vised practice in agriculture, either on a farm pro- 
vided for by the school or other farm, for at least six 
months per year; that the teachers, supervisors, or 
directors of agricultural subjects shall have at least 
the minimum qualifications determined for the State 
by the State board, with the approval of the Depart- 
ment of Health, Education, and Welfare. 


* * J * 


$22. Same: for training teachers, supervisors, or 
directors. 


Tn order for any State to receive the benefits of the 
appropriation in sections 11-15 and 16-28 of this title 


for the training of teachers, supervisors, or directors 
of agricultural subjects, or of teachers of trade, indus- 
trial or home economics subjects, the State board of 
such State shall provide in its plan for such training 
that the same shall be carried out under the super- 
vision of the State board: that such training shall be 
given in schools or classes under public supervision or 
control: that such training shall be given only to per- 
sons who have had adequate vocational experience or 
contact in the line of work for which they are prepar- 
ing themselves as teachers, supervisors, or directors, 
or who are acquiring such experience or contact as a 
part of their training; and that the State board, with 
the approval of the Department of Health, Education, 
and Welfare, shall establish minimum requirements 
for such experience or contact for teachers, super- 
visors, or directors of agricultural subjects and for 
teachers of trade, industrial, and home economies sub- 
jects; that not more than 60 per centum nor less than 
20 per centum of the money appropriated under said 
sections for the training of teachers of vocational sub- 
jects to any State for any year shall be expended for 


any one of the following purposes: For the prepara- 
tion of teachers, supervisors, or directors of agri- 
cultural subjects, or the preparation of teachers of 
trade and industrial subjects, or the preparation of 
teachers of home economies subjects. 


Minute 3 of the Civil Service Commission, July 29, 1944, 
provides: 


The words ‘in or under the executive, judicial, and 
legislative branches of the United States Government’ 
appearing in Section 3(a) of the Retirement Act shall 
be construed to inelude only persons who (a) are en- 
gaged in the performance of Federal functions under 
the authority of an Act of Congress or an Executive 
order and (b) are appointed or employed by a Fed- 
eral officer, and (¢) are under the supervision and di- 
rection of a Federal officer and for these reasons are 
officers or employees of the United States Government. 
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REPLY BRIEF FOR APPELLANT 


Appellees brief reflects a misunderstanding of the appel- 
lant’s position, the nature of the work and status of county 
agents and the legislative history of the Smith-Lever Act 
and the Smith-Hughes Act. In order that the court may 
have a clear understanding of the matters involved appel- 
lant submits the following reply. 


1. Appellant is Covered Under the Clear Language of the 
Retirement Act and is Certainly Covered Under the 
Pertinent Minutes of the Civil Service Commission. 


Appellant has always contended and so states in his 
Summary of Argument (par. 3) that he is covered by the 
Retirement Act even apart from the liberal interpretation 
of the Commission. The Minutes of the Commission inter- 
preting and applying the Act, cover Federal-State coopera- 
tive employees so that there would not appear to be a 
conflict between the Act and the Minutes. However, if the 
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1944 and 1957 Minutes are to be construed as excluding 
Federal-State Cooperative employees then they are invalid. 


Appellant’s position restated is simply that we are deal- 
ing here with a perfectly discernible and fairly common 
category of employee—one who is not a fully Federal or 
fully State employee—and that between a Smith-Hughes 
employee and a Smith-Lever employee there is no substan- 
tial distinction. The creation of the Federal-State arrange- 
ment, the nature of the functions performed, the method of 
selection, pay, supervision and termination is substantially 
the same. So that it follows that if county extension agents 
are covered then appellant, a State vocational agricultural 
supervisor, is covered. 


2. The County Agent As a Federal-State Cooperative 
Employee. 


Appellees brief contains so many flat statements to the 
effect that Smith-Lever employees are Federal employees— 
even giving the impression on p. 13 that after the Act was 
passed, hordes of Department of Agriculture employees 
descended on the counties in the various states—that it is 
necessary to get a clear picture of who the extension worker 
is, what he does, who hires him and who pays him and just 
what is his connection with the Federal Government. 


First of all it must be realized that the extension worker 
is one of some 14,000 extension workers, 80% of whom 
are men and women employed in counties? whose jobs con- 
sist of teaching directly to the farmer and his family, by 
demonstration, better ways of home making as well as 
planting, growing and marketing farm products. They are 
paid out of funds contributed by the Farm Bureau, the 
county, the state and the Federal Government. (JA108, 
109)? 


1“‘United States Department of Agriculture Federal Extension Service 
Number of Cooperative Extension Agents, July 1, 1961’’—FES—120, 

*The statute recognizes this arrangement in last sentence of Sec. 3 of the 
Smith-Lever Act, page 43, Appellant’s brief. 
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The statute makes no specific reference to the method of 
hiring the agents, however, it is significant that an amend- 
ment to provide for mutual selection by the Department of 
Agriculture and the State College was offered and rejected. 
In opposing the amendment Senator Smith was quite 
emphatic in delineating the role the Federal Government 
was to play in hiring agents: 


“J wish to call his attention to the fact that this bill 
limits the employment of the force and the conduct of 
this work exclusively to the Colleges of Agriculture. 
The Department of Agriculture here will not employ a 
man, will not control the work, and will have no connec- 
tion with the actual work done, but the State College 
will conduct the work. The only part the Department 
of Agriculture has is that when the representatives of 
the college get up their plan for the ensuing year it is 
submitted to the Department here for its approval. 
That being obtained, the relation of the Department to 
it ceases and the work is conducted exclusively by the 
land-grant colleges.” (p. 1832, Jan. 17, 1914 Cong. Rec. 
63d Cong. 2d Sess.) 


In a desparate effort to show that Department of Agricul- 
ture employees were to be sent out to the states the appellee 
quoted extensively from an opponent of the Smith-Lever 
Aet. (p. 13 Appellee Brief). Senator Sterling quoted from 
an answer allegedly made by the Assistant Secretary of 
Agriculture to the effect that the Department of Agricul- 
ture would make appointments. However appellees failed 
to note that earlier in the debates Senator Sterling had 
read the same purported answer and question and that the 
supporters and managers of the bill had forcefully denied 
that the bill had any such connotation. This was immedi- 
ately followed by the rejecting of the amendment to permit 


3p. 2521, Vol 51, Pt. 3, 63rd Cong. 2d Session. Senator Smith speaking 
in opposition to the Amendment said ‘‘The final result of the conferences 
and the study was the adoption of a middle course providing cooperation 
with the power to supervise and approve the line of work by the Department 
of Agriculture and leaving to the college the selection of agents.’’ 
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the Secretary of Agriculture to share in the making of 
appointments. 


In order to finally dispose of the contention of appellee 
as to the position of the Department of Agriculture on the 
question of sending its employees into the States (Appellees 
Brief p. 13) to carry out the purposes of the Smith-Lever 
Act it is appropriate to examine the Report of the House 
Committee. 


“The Secretary of Agriculture has approved the rec- 
ommendations of the Executive Committee and has 
stated in hearings before your committee—and else- 
where that the extension work provided for in this bill 
should be conducted wholly under the direction of the 
College of Agriculture, the State leaders to be recog- 
nized as college officials, and that the extension service 
projects maintained by Federal funds should be jointly 
agreed to by the department and the colleges. Except 
in this subject this bill does not differ from the one 
passed in the last Congress.” (Report 110, p. 7, 63d 


Cong. 2 Sess. to accompany HR 7951) 


A related misconception of appellees is that the reference 
to extension work in the Smith-Lever Act refers only to the 
relationship between the Department of Agriculture and 


4Mr. Clark of Wyoming: I do not think that is what Dr. Galloway meant. 

Mr, Williams: What does the Senator think he meant? 

Mr. Clark of Wyoming: I think he meant this bill would not supplant the 
present activities of the department in that respect. 

Mr. Williams: He may have meant that-that this bill should be additional 
to the work already done by the department. 

Mr. Clark of Wyoming: Yes. 

Mr. Williams: I did not hear his testimony, and I do not know what it 


was except by hearing what was read a moment ago, but clearly under this 
bill there is no provision that the Secretary of Agriculture shall select these 
demonstrators and the object of my amendment is that he shall have a say 
in selecting them. 

The Vice President: The question is on the amendment by the Senator 
from Mississippi. 

The Amendment was rejected. 

[Cong. Ree. Vol. 51, Pt. 3, p. 2524, Jan. 29, 1941] 
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the farmer. Appellees would also have it that the Depart- 
ment of Agriculture is the sole repository of advanced 
knowledge of agriculture and that extension work must 
stop if they withdraw participation. This they say is to be 
contrasted with vocational education work which could 
exist independently. Again, this does not square with the 
facts or the understanding of the legislators. 


The Committee in reporting the bill recognized that 
knowledge of farming and domestic science could be 
gathered from several sources, of which the Department is 
one, and brought to the farmer. Thus they say: 


“Tt carried out to the farm the approved methods and 
practices of the agricultural colleges, experiment sta- 
tions, the Department of Agriculture, and the best 
farmers, and demonstrates their value under the imme- 
diate environment of the farm itself, thus providing the 
means by which the organized agricultural institutions 
of the country may be made to serve all the people, as 
should be the case rather than a limited and privileged 
few.” [Emphasis added] 


“The theory of this bill is to extend this system of 
itinerant teaching, the State always to measure the 
relative importance of the different lines of activity 
to be pursued and to determine upon the most import- 
ant, to the entire country by providing for at least one 
trained demonstrator or itinerant teacher for each 
agricultural county, who in the very nature of things 
must give leadership and direction along all lines of 
rural activity—social, economic and financial. This 
teacher or agent will become the instrumentality 
through which the colleges, stations, the Department of 
Agriculture will speak to those for whom they were 
organized to serve with respect to all lines of work 
engaged in by them.” (Report 110, p. 1, 68d Cong. 2d 
Sess. to accompany HR 7951). 


The colleges and experiment stations are state institu- 
tions although receiving some financial support from the 


Federal government. Also, as a matter of fact a small 
o 
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number of states had by law extension programs and voca- 
tion educational education programs unrelated to the 
Federal Government prior to the passage of both Acts® so 
that both programs could be operated solely by the States 
and there are no grounds for distinction on this basis. 


4. The Scheme of the Legislation Under Smith-Lever and 
Smith-Hughes is Essentially the Same. 


The main objective of both laws was to bring to the 
farmer knowledge which would make farming more profit- 
able and enjoyable and in this manner promote the general 
welfare of the nation. One system approached the farmer 
directly by demonstration; the other brought the same 
knowledge to the farmer and his children through a com- 
bination of classroom instruction plus practical experience 
on farms or plots of ground. Both had been considered for 
a number of years. In fact both programs were incorpor- 
ated in Senate Bill 3 in 1912—62d Congress. 


The Committee reporting the “Smith-Lever Act” recog- 
nized that it believed it was breaking new ground in solving 
the problem of combining Federal and State efforts toward 
a common goal by stating: 


“It will be observed that the central idea of the ma- 
chinery of this bill is that of close cooperation between 
the States and the Federal Government in undertaking 
a great work. This bill presents a vital and to some 
extent a new principle in the matter of Federal and 
State relations which the committee believes is justified 
by the situation.” (Report 110, p. 8, 63d Cong. 2d Sess. 
to accompany HR 7951). 


The drafters of these laws attempted to meet two his- 
torical objections to granting funds to States: one that the 
Federal Government would take over the program; the 
other, that if money were merely handed to the States, it 
might not be used for the purpose for which it was in- 


5 Vol. 54, Pt. 1, p. 763, 64th Cong, 2d Sess. Jan. 2, 1917 Hearings on 
HR 7951, p. 40, Sept. 23, 1913. 
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tended. The solution was to establish what the committee 
recognized was a new relationship subsequently to be known 
as “Federal-State Cooperative.” The House Committee 
Report (Smith-Lever Act) spells this out in detail in refer- 
ence to extension work but it is equally applicable to and 
reflects the philosophy and scheme of the Smith-Hughes 
Act: 


“The Federal Government can and should be helpful to 
the States in complying with legitimate demands for 
funds, but your committee believes that there should 
be kept in mind always certain guiding principles. The 
committee would emphatically oppose any action by the 
Federal Government leading to centralization of power 
and domination of work although the committee as em- 
phatically believes that if the Federal Government 
appropriates money for work within the States it must 
assume a certain amount of responsibility for the ex- 
penditure of this money to the Congress and the people 
of the United States. It is the duty of the Federal 
Government to appropriate funds in order to stimulate 
public sentiment and to encourage the desire to meet 
these funds with moneys appropriated directly by the 
States and to aid and assist in the coordination of 
all such work in order to avoid waste and unify effort 
all along the line. The principles involved are those of 
cooperation, the Federal Government aiding by advice 
and assistance in coordinating effort and the States 
performing the more important details of the local 
work. This bill places the responsibility of the actual 
conduct of the work proposed in the agricultural college 
and provides specially for the adjustment of work to 
local conditions through a cooperative relationship 
established between the college of Agriculture and the 
Secretary of Agriculture. There is thus avoided any 
possibility of developing a centralized and dominating 
agency as is also avoided any possibility of forcing on 
the States types or kinds of work not readily adaptable 
to the needs of the people. It is hardly necessary to 
urge the self-evident truth that the Federal Govern- 
ment, with the broad powers that Congress has given 
and is giving it in the matter of investigational work in 
agriculture should have some machinery by which this 
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valuable work may be put into the hands of individual 
farmers on their own farms. But the committee is 
firmly convinced that if the Federal Government should 
undertake this work of the institutions within the 
States, conflict, chaos, duplication and waste must in- 
evitably result. There is no question, however, that 
by wise administration through the machinery of this 
bill, proper relations can be established and maintained 
and these dangers avoided. (Report 110, 63d Cong. 2d 
Sess. to accompany HR 7951, pp. 8, 9.) 


Under both Acts the method of operation is the same. 
The legislature of the State must accept the program, estab- 
lish an institution to administer the Act,° and provide 
matching funds. A plan must be prepared by the states and 
submitted for approval. The Federal Government through 
reports, audits and field inspection makes certain the states 
are complying with the statute. Failure to comply makes 
the State subject to a withholding of funds. Although the 
Smith-Hughes Act exercises a greater degree of control yet 
in essence the scheme of the legislation is the same. 


5. The Legislative History of Both Acts Shows Employ- 
ment Under a Federal-State Cooperative Arrangement 
So That Employees Were at Once Federal as well as 
State Employees. 


Appellees overinsistence through repetitive reference to 
appellants status as an employee of the State of Mississippi 
as contrasted with extension workers who they would have 
the court believe are solely employees of the Department of 
Agriculture has made necessary the incorporation of the 
pertinent portions of the legislative history (Supra) to 
show the true nature of the employment of both groups. It 
is evident that extension workers and vocational agricul- 
tural workers are neither solely State nor solely Federal 
employees. 


6If there are two state colleges the legislature designates the board of 
trustees who are to cooperate with the Secretary. 
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The Commission recognized that coverage under the 
Retirement Act was not confined to Federal employees in 
the ordinary sense. It recognized that the 1942 Amendment 
of that Act did not predicate coverage on orthodox Fed- 
eral employment; rather it broadened coverage to include 
employees ‘‘in or under’’ the Government. The head of 
the Retirement Division analyzed the problem in a lengthy 
memorandum recommending the language for Minute 2, 
1957 which was approved by the entire Commission. This 
memorandum is Appellees Exhibit D and appellants have 
reprinted its pertinent parts in Joint Appendix (JA 111, 
112, 113). 

In essence Mr. Ruddock reasons that an employee, 
although lacking the ordinary attributes of Federal em- 
ployment, may nevertheless come within the category of 
employees ‘‘in or under’’ the Government. In effect he says 
that it was never intended that a covered employee had to 
actually have a piece of paper stating “you are a Federal 
employee” if in fact under the pertinent statute there 
existed a relationship between an individual and the Fed- 
eral government that would constitute being “in or under” 
the Government. 

Mr. Ruddock analyzes the facts relative to extension 
workers. He finds they were employed under cooperative 
agreements with both State and Federal funds being used 
to carry out “joint programs.” (JA 111). He frankly 
acknowledges that these employees are all given appoint- 
ments by the State. He recognized that many have also been 
given formal appointment by the U.S. Department of 
Agriculture. (JA 111). Following this he begins to build 
his rationale—State Directors, he says, are approved by 
the Department of Agriculture and this director supervises 
extension employees.’ (JA 111). However, this director 
may not make Federal appointments—instead this is done 
by an “Appointment Request Blank,” approval is made in 
Washington and a letter goes out to the employee.” 


1 Directors under Smith-Hughes must meet with the approval of the Federal 
Board (now HEW)—See reference to Exhibit A (JA 18, 24, 29). 
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However, the memorandum continues, some states never 
bothered to send in requests for any employees, others only 
for some. (J.A 112). How then could the Commission cover 
extension workers who did not have the letter? The Chief 
of the Division then (JA 112) quite correctly pointed out 
that the letter was quite meaningless. As he points out 
until the possibility of retirement arose there was not 
much point in obtaining the letter—as he states: 


“|. it apparently made little difference to anyone... 
it was strictly hit or miss.” (JA 112). 

Mr. Ruddock notes that the Commission has never pre- 
scribed any particular form of appointment as necessary 
and quotes the Comptroller General in support. (JA 113) 
He then concludes that it would be inequitable if two per- 
sons were doing work under substantially the same cir- 
cumstances and one was covered and the other was not 
simply because of the lack of a letter of appointment. To 
solve this inequity he proposed the Minute which the Com- 
mission adopted which followed this formula—an employee 
in a Federal State Cooperative program is obviously en- 
gaged in a Federal function and under supervision and if 
it can be established that his name and his work have been 
called to the attention of Washington officials, in a docu- 
ment that was approved, then he has acquired sufficient 
Federal status to be “in or under the government.” In a 
further elaboration of Minute 2 the Commission in simple 
terms states that it will accept “such approval as a sub- 
stitute for the formal appointment papers.” (JA 56). This 
document also takes care of the element of supervision by 
reasoning that if the state director is approved in Wash- 
ington that therefore when he supervises this supervision 
has a sufficient aura of Federal supervision to meet the test. 
(JA 56). 


Appellants are in full agreement with the results obtained 
by this rationalization, although the simple solution would 
have been a forthright recognition of the covered status of 
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Federal-Cooperative employees under the Retirement Act. 
For as the Director of Extension in the U. S. Department 
of Agriculture has said Cooperative employees are “neither 
wholly Federal controlled nor wholly State controlled. 
(JA 99). Cooperative employees are joint employees and 
as such are Federal employees as well as state employees. 
The partners by mutual agreement tell them what to do, 
pay them and can fire them. (And firing through the method 
of withholding Federal fands for salary is just as effective 
as any other.) (JA 37). 

On the authority of the statutory language, the legisla- 
tive history and all of the facts, what is true of the rela- 
tionship between the Federal and State authorities under 
the Smith-Lever Act is equally true under the Smith- 
Hughes Act.1 This Federal-cooperative relationship was 
clearly understood by the parties as well as by appellant. 

The State of Mississippi created a special institution— 
the State Board for Vocational Education—whose powers 
and functions were defined by the state legislature as 
having “all necessary power to cooperate with the Federal 
Board for Vocational Education in the administration of 
said Act of Congress.” (JA 21). 

Appellant fully understood the nature of his employment. 
In his Form 57 dated 1943 in answer to the question: “Kind 
of business or organization” he stated “State and Federal.” 
(JA 110) 

CONCLUSION 

Appellant submits for the reason herein set forth that 

the decision of the Court below must be reversed. 


Donato M. MurrHa 
Hersert S, THatcHer 
1009 Tower Building 
Washington 5, D. C. 
Attorney for Appellant 


1 See the affidavits of Dr. Spanton who was the Federal Director of Voca- 
tional Agriculture for the 20 years following 1941. (JA 35, 38) 


